AGRICULTURE 
DECISIONS © 


Volume 59 


July. - December 1991 
Part: Two ( Pe) 
Pages 1724 cs 1 i 9 ; 








AGRICULTURE 
DECISIONS 


Volume 50 


July - December 1991 
Part Two (P&S) 
Pages 1724-1829 


THIS IS A COMPILATION OF DECISIONS ISSUED BY THE 
SECRETARY OF AGRICULTURE AND THE COURTS 
PERTAINING TO STATUTES ADMINISTERED BY THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 





PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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PACKERS AND STOCKYARDS ACT 


COURT DECISIONS 


HUTTO STOCKYARD, INC.; JOHN D. HUTTO; CHARLES L. HUTTO, 
Petitioners v. UNITED STATES DEPARTMENT OF AGRICULTURE, 
Respondent. 

No. 89-2717. 

Decided May 9, 1990. 


(Cite as 903 F.2d 299) 


Unfair or deceptive practices under the Packers and Stockyards Act - Sufficiency of notice under 
the Administrative Procedure Act - Willful violation defined - Burden of proponent of penalty 
to produce evidence of penalty is reasonableness. 


The United States Court of Appeals for the Fourth Circuit affirmed, in part, reversed, in part, 
and vacated, in part, the decision of the Judicial Officer and remanded the case for 
reconsideration of the civil penalty with instructions. Although the court affirmed the finding 
of the Administrative Law Judge that substantial evidence supported the conclusion that the 
respondent had violated the Packers and Stockyards Act by false weighing of livestock, which is 
an unfair or deceptive practice under the Act, the 90-day suspension of respondent as a 
registrant under the Act was vacated for failure to comply with the Administrative Procedure Act 
(APA). Suspension under the APA requires either that the violation is willful or that notice be 
given of the facts or conduct which may warrant suspension and that an opportunity be given to 
demonstrate compliance. A willful violation is defined for the purposes of suspension under the 
APA as an intentional misdeed or such gross neglect of a known duty as to be the equivalent. 
Willfulness could not be inferred where there was no supporting evidence in the record and the 
ALJ specifically found no bad motive or intent. Appropriate notice under the APA could not 
be based upon warnings that were issued more than a decade before the current violation and 
were followed by a satisfactory inspection. Notice could not be imputed from respondent’s 
acknowledgement that it had read a memorandum which mentioned regulations pertaining to 
weighing and record-keeping. As proponent of a penalty USDA bears the burden of producing 
evidence of its reasonableness. In assessing a penalty under the Packers and Stockyards Act, the 
Secretary must consider (1) gravity of the offense, (2) size of the business, and (3) effect of the 
penalty on the person’s ability to continue in business. Where, as here, the record demonstrates 
no consideration of the second and third factors, the penalty is vacated as not in accordance with 
law. The $20,000 civil penalty exceeded the statutory mandate since the acts complained of 
occurred contemporaneously and the facts supported only one violation. False weighing is an 
unfair or deceptive practice. The methods causing false weighing are evidence of the practice, 
but not separate violations. Record-keeping provisions of the Act require the Secretary to notify 
a registrant that its methods are inappropriate and prescribe the manner of keeping materials 
before subjecting the registrant to penalties. This notice requirement was not satisfied by 
decade-old warnings. It was abuse of discretion to apply a regulation, which was intended to 
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protect a seller whose animal was not purchased immediately as weighing, in circumstances where 
the seller was paid immediately after weighing, since the regulation did not adequately express 
an intent to reach the activities to which it was applied. 


Karen J. Williams, Williams & Williams, Orangeburg, SC, for Petitioners. 
Ellen Ruth Hornstein, Office of the General Counsel, USDA, Washington, D.C., for 
Respondent. 


C. Bradley Hutto, Charles H. Williams, Williams & Williams, Orangeburg, SC, on brief, for 
Petitioners. 

James Michael Kelly, Associate Gen. Counsel, Raymond W. Fullerton, Asst. Gen. Counsel, 
Margaret M. Breinholt, Deputy Asst. Gen. Counsel, USDA, Washington, D.C., for Respondent. 
Before Powell, Associate Justice (Retired), Supreme Court, sitting by designation, and Chapman and 
Wilkins, Circuit Judges. 


UNITED STATES COURT OF APPEALS, 
FOURTH CIRCUIT 


Wilkins, Circuit Judge: 


Hutto Stockyard, Inc., John D. Hutto, and Charles L. Hutto (collectively 
Hutto) petition for review of the decision of a Judicial Officer for the United 
States Department of Agriculture (USDA) that Hutto violated statutory and 
regulatory provisions of the Packers and Stockyards Act (Act), 7 U.S.C.A. §§ 
181 et seg. (West 1980 & Supp.1990). The Judicial Officer (JO), adopting the 
order of the Administrative Law Judge (ALJ) as the final order of the 
Secretary, suspended Hutto as a registrant under the Act for 90 days,’ fined 
it $20,000, and ordered it to cease and desist from violating the Act. Hutto 
contends that USDA failed to comply with the Administrative Procedures Act 
(APA) and that USDA deprived it of due process. In addition, Hutto 
contends that the decision of the Secretary is not supported by substantial 
evidence and that the monetary penalty imposed is excessive. We affirm in 
part, reverse in part, vacate in part, and remand. 


Es 
Hutto Stockyard, Inc., operates a livestock market in Holly Hill, South 


Carolina, and a hog buying station in Manning, South Carolina. Charles 
Hutto and his son operate the Manning buying station at which they 


'This order prohibits Hutto Stockyard from operating its business at all locations for the 
entire suspension period. 
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essentially serve as middlemen for farmers selling hogs. Hogs are weighed at 
the station, purchased for an amount based on the hogs’ weight, and re-sold 
to packers for an amount based on this same weight for a few cents more per 
pound. 

In April 1987, Packers and Stockyards Administration representatives 
David Auten and Ben Baird conducted a "sting" operation to investigate the 
weighing practices at Hutto’s Manning buying station. After weighing 13 hogs 
on a scale in their truck, Auten and Baird transported them to Manning 
where they reweighed six of the hogs and recorded the weights. 
Impersonating a farmer, Auten then transported these six hogs to Hutto’s 
buying station where he offered to sell them. 

Hutto’s weighmaster weighed Auten’s six hogs in three drafts: two of the 
hogs were weighed individually, and four were weighed together. As the 
following chart illustrates, the weights of the hogs as determined by the 
weighmaster were less than the weights earlier determined by Auten and 
Baird: 


Draft No of USDA Hutto Discrepancy 
No. Hogs Weight Weight in Pounds 


1 1 401 390 11 
2 4 813 795 18 
3 1 176 165 11 


After receiving payment for the hogs, Auten left the buying station to join 
Baird who had remained a short distance away. The two men then reweighed 
the second group of seven hogs on their scale and drove back to the buying 
station where the weighmaster weighed the hogs in two drafts: six together 
and one individually. Again, there were discrepancies between the weights 
determined by the weighmaster and the weights earlier determined by Auten 
and Baird: 
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Draft No. of USDA Hutto Discrepancy 


a 6 1412 1390 22 
5 1 204 200 4 


Auten testified that he observed the weighmaster insert the scale ticket in the 
poise” before weighing the hogs. Auten further testified that the weighmaster 
was closing the trig loop latch when the indicator needle was above rather 
than in the target area of the Spinks indicator. He also testified that the 
weighmaster was not balancing the scale every 15 minutes or 15 weighing 
drafts, whichever came first. Additionally, according to Auten’s testimony, 
after the hogs were weighed, the weighmaster gave him the scale tickets and 
a check in payment for the hogs. The scale tickets did not show the date of 
weighing or the weighmaster’s initials or name, and were imprinted with the 
location of the Holly Hill livestock market rather than the Manning buying 
station. 

According to Auten and Baird, three mechanical factors contributed to the 
shortweighing. First, the scale was "back-balanced” by two pounds, causing it 
to weigh two pounds light. Back-balancing results when the scale is balanced 


while accumulated debris (such as manure) remains on the scale. Second, 
inserting the scale ticket in the poise before the scale registered the hogs’ 
weight caused the scale to weigh an additional two pounds light. Finally, 
Auten and Baird disassembled the poise and inside found a dead mouse, 


?The Hutto Stockyard scale weighs in five-pound increments. Although larger in size, 
it is similar in design to a physician’s scale. The weight is ascertained by sliding the "poise" along 
the horizontal main bar until it reaches the proper 100-pound increment. The “knuri" on the 
poise is then turned to the nearest five-pound increment. Then, when the needle on the "Spinks 
indicator" settles in the target area, the trig loop latch is closed, the scale ticket is inserted in the 
poise, and the printing handles are squeezed (printing the weight on the scale ticket). If the trig 
loop latch is closed by the weighmaster when the indicator needle is above rather than in the 
target area, the printed weight will be artificially low. Likewise, if the latch is closed when the 
indicator needle is below rather than in the target area, the printed weight will be artificially 
high. 
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straw, and acorns.’ Auten and Baird states that the dead mouse caused the 
scale to short-weigh by up to nine pounds. 

USDA charged Hutto with falsely weighing livestock in violation of 7 
U.S.CA. § 213(a) (West 1980) which, inter alia, prohibits stockyard operators 
from using “any unfair...or deceptive practice or device in connection 
with...[the] weighing...of livestock.“ USDA contends that Hutto caused the 


false weighing by: 


(1) failing to balance the empty scale every 15 minutes or 15 drafts, 
whichever came first, 9 C.F.R. § 201.73-1(a)(1)(1989); 

(2)  back-balancing the scale, id.; 

(3) closing the trig loop latch when the indicator needle was above 
rather than in the target area, 9 C.F.R. § 201.73-1(b)(1)(i)(1989); 

(4) _ inserting the scale ticket in the poise before weighing, 9 C.F.R. § 
201.73-1(g)(1)(1989); and 

(5) allowing material (the mouse and its nest) to accumulate in the 
poise, id. 


In addition, USDA alleged that Hutto violated 7 U.S.CA § 221 (West 
Supp.1990) by issuing improperly completed scale tickets.° 
The ALJ found that Hutto had committed the alleged violations, albeit 


without bad motive or intent. Hutto appealed the decision of the ALJ to the 
JO. The JO adopted the ALJ’s decision as the final order, but "inferred" from 
the record that Hutto had a financial motive to falsely weigh and that it 
willfully violated the Act. 


*The South Carolina Department of Agriculture had conducted its biannual inspection 
of the scale a week earlier and found it to be in proper operating condition. The poise is the 
most delicate part of the scale and is enclosed within a metal box. USDA regulations prohibit 
weighers from adding material to or otherwise tampering with the poise. 9 C.F.R. § 201.73- 
1(g)(1)(1989). Moreover, when a weigher, such as Hutto, "has reason to believe that a scale is 
not functioning properly” he may not repair the scale but "shall discontinue weighing, report the 
facts to the parties responsible for scale maintenance, and request inspection, test, or repair of 
the scale." 9 C.F.R. § 201. 73-1(g)(4). 


“Violation of section 213(a) carries a maximum fine of $10,000. 7 U.S.C.A. § 213(b). 


‘Violation of section 221 carries a maximum fine of $5,000. 





HUTTO STOCKYARD, INC., et al. v. USDA 
50 Agric. Dec. 1724 


Hutto contends that the decision of the Secretary that it falsely weighed 
hogs is not supported by substantial evidence. At the administrative hearing 
before the ALJ, Hutto presented extensive evidence disputing the allegation 
of false weighing. It argued that the discrepancy between the weights 
obtained by Auten and Baird and those of the weighmaster could be 
accounted for by considering (1) the three mechanical factors relating to the 
scale (back-balancing, prematurely inserting the scale ticket in the poise, and 
the dead mouse in the poise), (2) the fact that the USDA scale weighed in 
one-pound intervals and Hutto’s scale weighed in five-pound intervals, and (3) 
the "shrinkage" (weight loss due to perspiration, urination, defecation, and 
tissue loss) of the hogs between the time of USDA and Hutto weighing, as 
established by expert veterinary testimony. Hutto contends that once these 
factors are considered, no discrepancy between the USDA and Hutto weights 
remains, and thus no evidence exists to support the ALJ’s finding of a 
violation of section 213(a). Moreover, the weighmaster testified that he 
periodically balanced the scale and that there was no evidence that the back- 
balancing was caused by anything other than the accumulation of debris 
resulting from the continuous weighing of hogs that morning. Hutto also 
offered the testimony of two sellers that the weighmaster closed the trig loop 
latch when the indicator needle was in the target area. Our review of the 
record demonstrates that Hutto offered a plethora of evidence which would 
fully support a finding in its favor. 

However, the ALJ essentially rejected all of the testimony offered by and 
on behalf of Hutto and accepted all of the testimony offered by the 
government witnesses. Since we may not assess and pass on the credibility of 
witnesses, we cannot say the ALJ’s findings do not meet the substantial 
evidence test. 


We first address the 90-day suspension.© Under the APA Hutto could be 
suspended as a registrant under the Act "only if, before the institution of 


Although both the order of the ALJ and the order of the JO suspended Hutto 
Stockyard and John and Charles Hutto as registrants under the Act, USDA notes in its brief that 
only Hutto Stockyard could actually be suspended because only it was registered under the Act. 
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agency proceedings therefor, [it] has been given-(1) notice by the agency in 
writing of the facts or conduct which may warrant the action; and (2) 
opportunity to demonstrate or achieve compliance with all lawful 
requirements." 5 U.S.C.A. § 558(c) (West 1977). However, this pre- 
suspension notice is not required if Hutto willfully violated the Act. Id. 


A. 


Hutto contends that it was not given notice of the facts or conduct 
warranting suspension as required by section 558(c) of the APA. It concedes 
that during the 1960’s and 1970’s USDA issued several written warnings 
concerning possible improper weighing and record-keeping practices at the 
Holly Hill location. Although USDA argues that these warnings constituted 
sufficient notice, the last warning was given in 1976, more than a decade 
before the instant violations. Also, USDA inspected Hutto’s Holly Hill 
location in 1982 and found that Hutto was employing proper weighing 
procedures. We therefore conclude that, under the circumstances here, the 
outdated warning letters do not constitute the notice envisioned and required 
by section 558(c).’ 


B. 


Thus, under the APA the suspension of Hutto was not proper unless it 
willfully violated the Act. We note initially that the Supreme Court has held 
that nothing in 7 U.S.C.A. § 204 (West 1980), authorizing suspensions under 
the Act, "confines its application to cases of ’intentional and flagrant conduct’ 
or denies its application in cases of negligent or careless violations." Butz v. 
Glover Livestock Comm’n Co., 411 U.S. 182, 187, 93 S.Ct. 1455, 1458, 36 
L.Ed.2d 142 (1973). Glover, however, concerned the level of conduct 
necessary to warrant suspension under the Packers and Stockyards Act in a 
case in which the notice requirement of section 558(c) of the APA had been 
satisfied. Here, by contrast, the notice requirement was not satisfied and 
consequently the conduct must rise to the level of willfulness required to 
justify suspension under section 558(c) of the APA. We agree with the Tenth 


7Nor are we persuaded by the strained contention of USDA that notice should be 
imputed to Hutto because it once acknowledged on a form that it had read "Packers and 
Stockyards Scales and Weighing Memorandum No.3," which mentions the regulations pertaining 
to weighing and record keeping. 





HUTTO STOCKYARD, INC., et al. v. USDA 1731 
50 Agric. Dec. 1724 


Circuit that, in the context of a suspension under the Packers and Stockyards 
Act, "willfulness" for purposes of section 558(c) means "an intentional misdeed 
or such gross neglect of a known duty as to be the equivalent thereof." 
Capitol Packing Co. v. United States, 350 F.2d. 67, 78-79 (10th Cir.1965). A 
less stringent definition may collide with the requirements of administrative 
due process and would betray the plain meaning of the word. 
Notwithstanding the specific finding of the ALJ that there was no evidence 
to support a finding of willfulness, the JO "inferred" that Hutto’s acts were 
intentional. His inference was derived from the frail premises that 
prematurely inserting the scale ticket in the poise “necessarily results in 
shortweighing" and that the weighmaster closed the trig loop latch when the 
needle was above rather than in the target area. Although stating that 
existence of a motive to short-weigh is irrelevant for purposes of determining 
whether conduct is intentional, the JO speculated that by short-weighing Hutto 
could receive a better price from packers who would have obtained more 
favorable yields due to the short-weighing. In addition, the JO ventured that 
perhaps Hutto was offering to pay more per pound than competing hog 
buyers and thus was luring sellers from surrounding markets. The record is 
barren of any evidence, direct or indirect, to support these unwarranted 
speculative theories. We specifically reject them as totally unconfirmed by the 
record or the reality of the marketplace. Furthermore, the ALJ specifically 
found that "[t]here is no evidence that [Hutto] received financial gain or 


improved standing with buyers or sellers as a result of alleged misweighing." 
Indeed, if Hutto had wished to benefit financially by deceptive weighing, it 
logically would have weighed the hogs artificially high, for the amount of profit 


*The JO attached his 37-page "USDA Sanction Policy" as an appendix to the 69-page 
order. This appendix pontificates on the nature and goals of punishment and champions the 
deterrent effects of the severe sanction policy of the USDA. The didactic and punitive tone of 
the appendix is punctuated with quotations from Nietzsche, Plato, Socrates, and the Bible, as 
well as several contemporary philosophers. Significantly, the JO admits in the appendix that: 
"Frequently, J infer that certain conduct was intentional and done with knowledge of unlawfulness 
(for the benefit of reviewing judges who may dislike my hard-nosed sanction policy).". (Emphasis 
added.) 

The JO’s self-described policy of reflexively inferring intentional conduct belies any 
contention that his finding on this issue is supported by substantial evidence. In fact, as the 
Sixth Circuit observed while reviewing a decision of this same JO, there has been a “near 
approach" to a breach of the line between judging and prosecuting. Parchman v. United States 
Dep’t of Agric., 852 F.2d. 858, 866 (6th Cir.1988) (reviewing JO’s decision and finding “disturbing 
instances of what may appear to be a punitive mentality overriding individual considerations"). 
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it realized increased proportionally by the weight attributed to the hogs at the 
time it purchased them, for this same weight was the basis on which packers 
paid Hutto. There was no economic incentive to short-weigh and while short- 
weighing resulted in a loss to the sellers, it likewise resulted in a loss to Hutto. 

We hold that the JO’s "inference" that Hutto intentionally violated the Act 
is not supported by substantial evidence. Therefore, because Hutto did not 
receive reasonable notice, the 90-day suspension is set aside for failure to 
comply with the requirements of the APA. 


IV. 


The JO affirmed the ALJ’s order fining Hutto $20,000. In support of the 
imposition of this fine, USDA contends that Hutto committed six separate 
violations of the Act: five violations of 7 U.S.C.A. § 213(a) (engaging in false 
and deceptive weighing practices) and one violation of 7 U.S.C.A. § 221 
(failing to maintain proper record-keeping procedures). 


A. 


Decision of the Secretary may be set aside if found to be “arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law." 
5 US.CA § 706(2)(A) (West 1977). 7 U.S.C.A. § 213(b) requires the 
Secretary, before assessing monetary penalties for a violation of section 
213(a), to consider (1) the gravity of the offense, (2) the size of the business 
involved, and (3)the effect of the penalty on the person’s ability to continue 
in business. See Spencer Livestock Comm’n Co. v. Department of Agric., 841 
F.2d 1451, 1457 (9th Cir. 1988); Bosma v. United States Dep’t of Agric., 754 
F.2d 804, 810 (9th Cir. 1984). As the proponent of the penalty, USDA bears 
the burden of producing evidence that the penalty was reasonable. 5 U.S.C.A. 
§ 556(d) (West 1977); Bosma, 754 F.2d at 810. While the record shows that 
the ALJ and the JO gave some consideration to the first factor, the gravity of 
the offense, before assessing the $20,000 penalty,” USDA conceded at oral 
argument that the record demonstrates that neither the ALJ nor the JO 


°Neither the method used by the ALJ and the JO in calculating this penalty nor the 
amount of the penalty respectively attributable to the violations of sections 213(a) and 221 are 
found in the record. Furthermore, two important factors should have been given paramount 
consideration when assessing the gravity of the offense-that no willful or intentional misconduct 
was involved and that no financial gain or other advantage accrued to Hutto. 





HUTTO STOCKYARD, INC., et al. v. USDA 1733 
50 Agric. Dec. 1724 


explicitly considered the second and third factors. Indeed, a strained reading 
of the record does not allow a conclusion that even indirect consideration was 
given to these two other equally important factors. Consideration of all three 
factors is mandated by statute and is far from a technical requirement. The 
need for full consideration of these equally important factors is vividly 
demonstrated here since the penalty imposed is almost three times the 
amount of the 1986 net profit of Hutto Stockyard. Thus, on the basis that it 
was imposed "not in accordance with law" since the Secretary failed to comply 
with the statutory requirements, we vacate and remand for reconsideration of 
the imposition of the section 213(b) monetary penalty. 

In addition to failing to consider all of the statutory factors, the fine 
imposed exceeds the statutory maximum. USDA contends that Hutto 
committed five separate violations of section 213(a): failing to balance the 
empty scale every 15 minutes or 15 drafts, back-balancing the scale, closing 
the trig loop latch when the indicator needle was above rather than in the 
target area, inserting the scale ticket in the poise before weighing, and 
allowing material to accumulate in the poise. Yet it is unclear from the 
record, the opinion of the ALJ, or the opinion of the JO how many acts Hutto 
was actually found to have committed to support the finding of a violation of 
section 213(a); it is clear, however, that whatever acts were relied upon all 
occurred contemporaneously. 

Section 213(a) prohibits the use of “any unfair...or deceptive practice or 
device in connection with...[the] weighing...of livestock." False weighing is an 
unfair or deceptive practice under the Act. However, the methods by which 
a stockyard operator allegedly causes false weighing-whether it is back- 
balancing or not discovering that a mouse has entered and died in the pose- 
although violative of the regulations, are not in themselves unfair or deceptive 
practices supporting separate violations of section 213(a). Rather, they are 
evidence that an unfair and deceptive practice of false weighing may have 
occurred. To hold otherwise would allow an operator to be successively 
penalized under section 213 for what is actually only on violation. Cf. Bell v. 
United States, 349 U.S. 81, 75 S.Ct. 620, 99 L.Ed. 905 (1955) (when criminal 
statute ambiguous as to whether simultaneous transportation of more than 
one person in violation of the Mann Act exposed defendant to cumulative 
punishment, doubt resolved against turning single transaction into multiple 
offenses). 

We see no reasonable basis for finding that Hutto committed more than 
on unfair or deceptive “practice” of false weighing. "Practice" within the 
context of section 213 means "uniformity and continuity, and does not denote 
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a few isolated acts.” Guenther v. Morehead, 272 F.Supp. 721, 727 (S.D.Iowa 
1967) (quoting McClure v. E.A. Blackshere Co., 231 F.Supp. 678, 682 
(D.Md.1964); see also Capitol Packing, 350 F.2d at 77 (to find violation of 
section 213(a), "a specified manner of dealing must be found to be unfair or 
deceptive"). The conduct USDA complains of here occurred during a few 
hours of a single day. Accordingly, we hold that the facts of this case support 
a finding of only one violation of section 213(a). 


The ALJ also found that Hutto violated 7 U.S.C.A. § 221 by issuing 
improperly completed scale tickets. Specifically, he found that the scale 
tickets did not show the date of weighing, the weighmaster’s initials or name 
and listed Hutto’s Holly Hill rather than Manning location. See 9 C.F.R. § 
201.49(a) (1989). Section 221, the statutory analog to 9 C.F.R. § 201.49, 
requires a stockyard owner to "keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in his business." 7 
U.S.CA. § 221. This section further provides that if the Secretary finds that 
the accounts, records, and memoranda of a stockyard owner do not fully and 
correctly disclose all transactions involved in his business, the Secretary may 
prescribe the manner and form in which such materials are to be kept. 
Thereafter, the stockyard owner who fails to keep such material in the 
prescribed manner and form "shall upon conviction be fined not more than 
$5,000, or imprisoned not more than three years, or both." 7 U.S.C.A. § 221. 

We hold that section 221 is inapplicable here. First, the section requires 
that the stockyard owner be notified by the Secretary that his method of 
keeping accounts records, and memoranda is inappropriate. The only 
notification Hutto received concerning record-keeping practices was contained 
in the outdated warning letters discussed earlier. For the same reasons that 
Hutto was not given proper pre-suspension notice under the APA, we hold 
that it was not given proper notice pursuant to section 221. 

Second, since application of the regulation to Hutto was a final agency 
action, it may be set aside only if it was “arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law." 5 U.S.C.A. § 706(2)(A). 
"To make this finding the court must consider whether the decision was based 
on a consideration of the relevant factors and whether there has been a clear 
error of judgment. Although this inquiry into the facts is to be searching and 
careful, the ultimate standard of review is a narrow one." Citizens to Preserve 
Overton Park, Inc. v. Volpe, 401 U.S. 402, 416, 91 S.Ct. 814, 823, 28 L.Ed.2d 
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136 (1971) (citations omitted). Applying this standard of review, we are 
“required to make a careful inquiry to determine the reasonableness of the 
administrative interpretation and application of the regulation." Phelps Dodge 
Corp. v. Federal Mine Safety and Health Review Comm’n, 681 F.2d 1189, 1192 
(9th Cir.1982). In Phelps the Ninth Circuit reversed an order of the Federal 
Mine Safety and Health Review Commission fining Phelps for allegedly 
violating a mine safety regulation. The regulation at issue mandated that 
"[e]lectrically powered equipment shall be deenergized before mechanical 
work is done on such equipment. Power switches shall be locked out or other 
measures taken which shall prevent the equipment from being energized 
without he knowledge of the individuals working on it." Jd. at 1191 n.1. Two 
Phelps employees were standing on a "panfeeder" cleaning out a rock-clogged 
drop chute when an agency inspector arrived. The employees often used the 
panfeeder to jostle the rocks and move loose stones. Because they were 
cleaning out the chute and the panfeeder was electrically powered, the 
employees were engaged in "mechanical work" on "electrically powered 
equipment." Although the Phelps employees had turned off the electrical 
power to the panfeeder at a nearby control box, they had not "locked out" the 
panfeeder by flipping a power switch in a distant control room. The agency 
inspector issued an order and fine based on the failure to “lock out" the 
panfeeder. 

On judicial review Phelps contended that “the regulation has been 
incorrectly applied in this case because its basic purpose, fairly read, is to 
protect workers from the hazards of electrical shock, not such hazards as may 
attend removal of rocks from the chute." Jd. at 1192. The Ninth Circuit held 
that the Secretary abused his discretion by applying the regulation to the facts 
of the case because "[t]he regulation inadequately expresses an intention to 
reach the activities to which [the agency] applied it." Jd. at 1193. The court 
was persuaded that the regulation was only intended to protect workers from 
injuries caused by electric shock and, if a different intent existed, fair warning 
of the reach of the regulation had not been given. 

The rationale of Phelps applies a fortiori here because, as USDA 
acknowledged, section 201.49 is intended to protect a seller whose animal is 
weighed but not immediately purchased and the seller and animal are 
separated for several hours or more between the weighing and purchase. 
Here, after each weighing, the seller was paid immediately for the hog(s) 
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according to the weight determined in the seller’s presence.’° Indeed, USDA 
conceded at oral argument that enforcement of section 201.49 under these 
facts would serve no rational purpose and remedy no harm since other 
documents which Hutto gave to the sellers provided all the information 
required by the regulation. We hold that enforcement of the regulation under 
these facts is unreasonable and amounts to an abuse of discretion. 
Accordingly, we reverse the finding of the Secretary that Hutto violated 
section 221. 


V. 


In conclusion, we vacate the suspension order and vacate and remand the 
monetary penalty. On remand the Secretary is instructed to consider, in 
accordance with 7 U.S.C.A. § 13(b), the fact that this violation was not 
committed willfully, the size of Hutto’s business and the effect of the proposed 
penalty on Hutto’s ability to continue in business. Additionally, we hold that 
on remand Hutto may only be sanctioned for one violation of section 213(a). 
We also reverse the finding of the Secretary that Hutto violated section 221. 
We affirm the cease and desist order. 

AFFIRMED IN PART; REVERSED IN PART; VACATED IN PART; 
AND REMANDED WITH INSTRUCTIONS. 


JEFFREY C. FERGUSON, Petitioner, y. UNITED STATES DEPARTMENT 
OF AGRICULTURE, Respondent. 

No. 89-2079. 

Decided August 15, 1990. 


(Cite as 911 F.2d 1273) 


Secretary’s sanction is reviewable by the Courts of Appeals - Standard of Review regarding 
sanctions - Unintentional violation does not warrant same severity of sanction as deliberate act. 


USDA cities as evidence of this violation the fact that the ticket given to the seller 
immediately after weighing listed the site of the weighing as Holly Hill rather than Manning. 
This argument illustrates the position in which USDA’s overbearing approach has placed it, for 
no one can seriously believe that a seller who has transported his hog to the Manning location 
will be persuaded that he actually drove to Holly Hill because his ticket listed the Holly Hill 
location and is thus somehow unfairly treated. 
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The United States Court of Appeals for the Eighth Circuit reversed the six month suspension 
of respondent’s registration which had been ordered by the Administrative Law Judge and 
affirmed by the Judicial Officer for violation of the Packers and Stockyards Act by unfair 
practices. The court affirmed the cease and desist order and the $25,000 civil penalty which was 
to be held in abeyance for five years. Because respondent did not challenge the Judicial 
Officer’s finding that he violated the Act, the court reviewed only the severity of the sanction. 
The standard for reviewing sanctions is that the court may decide only whether, under the 
pertinent statute and relevant facts, the Secretary made an allowable judgement in choice of 
remedy. The court thinks that the Supreme Court held in Butz v. Glover Livestock Comm'n Co., 
411 U.S. 182 (1973) that, while the Judicial Officer can fashion an appropriate and reasonable 
remedy, whether the remedy is an allowable judgement depends on the pertinent statute and 
relevant facts and is reviewable by the courts of appeal. An unintentional violation does not 
warrant the same severity of penalty as does a deliberate violation. Where a cattle dealer's 
invoices to his buyers were misleading as to whether he was charging them both a mark-up and 
a commission, acting as a dealer, or only a commissioner, acting as a market agent, the evidence 
did not support a deliberate violation calling for a severe penalty of six months suspension 
where: no customers initiated a complaint and many testified to their satisfaction with 
respondent’s services; the dealer held title to the cattle before he sold them; the dealer made 
adjustments in price which an agent would not make; and many of the customers were 
sophisticated cattle buyers. The six month suspension was so unjustified in fact as to constitute 
an abuse of discretion. The conclusion that the suspension was too severe was strengthened by 
respondent’s testimony that it would put him out of business. 


Gerard D. Eftink, Kansas City, MO, for Petitioner. 
Jeffrey Knishkowy, Washington, D.C., for Respondent. 
Before Lay, Chief Judge, Beam, Circuit Judge and Woods,” District Judge. 


UNITED STATES COURT OF APPEALS, 
EIGHTH CIRCUIT 


BEAM, Circuit Judge. 


In this Packers and Stockyards Act case, see 7 U.S.C. §§ 181-229(1988), 
Jeffrey C. Ferguson appeals from the judgment of the judicial officer of the 
United States Department of Agriculture finding that Ferguson engaged in 
unfair and deceptive trade practices in violation of 7 U.S.C. § 213(a). 
Specifically, the judicial officer found that Ferguson, a cattle dealer, 
fraudulently overcharged some of his customers in transactions in which he 
acted as a market agency, as defined by the Act. The judicial officer entered 
a cease and desist order, and imposed both a $25,000 civil penalty to be held 


“The Honorable Henry Woods, United States District Judge for The Eastern District of 
Arkansas, sitting by designation. 





1738 PACKERS AND STOCKYARDS ACT 


in abeyance for five years, and a six-month suspension of Ferguson’s 
registration with the Packers and Stockyards Administration. Finding it to be 
without justification in fact and an abuse of the Secretary’s discretion, we 
reverse the imposition of the suspension. 


I. BACKGROUND 


Ferguson, age thirty-five, operates Ferguson Cattle Company in Spirit 
Lake, Iowa. He is the sole owner of the cattle company, and has been 
registered as a dealer with the Packers and Stockyards Administration since 
1979. Most of Ferguson’s customers live in Iowa, where Ferguson maintains 
his business and a residence, but he spends much of his time buying cattle in 
Montana and South Dakota. Ferguson at one time maintained a second 
residence in Montana, and still spends a great deal of time there, where his 
wife his student at Montana State University. With the Exception of one year, 
Ferguson’s cattle business has been profitable. 

For reasons not in the record, the Packers and Stockyards Administration 
began an investigation of Ferguson in January 1986. Jimmy Arnaiz, a 
marketing Specialist with the Packers and Stockyards Administration, went to 
Spirit Lake to meet with the Fergusons in early 1986. Ferguson had talked to 
the Administration about his annual reports, but not about his invoicing or his 
trade practices. Arnaiz spent two days reviewing Ferguson’s records for 1985- 
purchase invoices, canceled checks and ledgers. He eventually focused on 
seventeen transactions involving fourteen customers. Arnaiz said that these 
transactions were improper because “there was a markup in price plus a 
commission being charged." Transcript of Hearing at 18. By comparing the 
invoice price with Ferguson’s canceled checks, Arnaiz calculated, for all 
seventeen transactions, a difference of $13,896.71 between what Ferguson paid 
for the cattle and what he sold them for. Jn re Ferguson, P & S Docket No. 
6826, slip op. at 5 (March 1, 1989). 

As indicated, the purported problem with these transactions, according to 
the Administration, is that Ferguson allegedly charged both a markup in price 
and a commission for his services. The invoices did include a markup in price 
and a separate figure next to the word "commission." Were Ferguson 
operating as a dealer, the total amount of the profit would not be a problem. 
Arnaiz testified that he told Ferguson that he could charge whatever the 
market would bear in a dealer transaction. Transcript of Hearing at 87. But 
if Ferguson were acting as an agent for his customer, then he could charge 
only a commission for his services, and not a markup in price. There is, 





JEFFREY C. FERGUSON v. USDA 1739 
50 Agric. Dec. 1736 


however, apparently no limitation, except that imposed by competition, on the 
amount of commission an agency may charge. 

The Packers and Stockyards Administration argues that because the 
invoices contained a separate charge for commission, Ferguson was acting as 
a market agency. As such, his customers would expect to pay only a 
commission for his services, and not a markup in price. Ferguson claims that 
he was in fact acting as a dealer in these transactions, and that the 
commissions were paid to others as a charge for referrals. Ferguson claims 
that he did not know that his invoicing was incorrect, and that he would 
otherwise simply have included the third-party commission, and other charges, 
in the total price for the cattle. 

At a hearing before an administrative law judge on October 21-22, 1987, 
the Department of Agriculture called seven of the customers who were 
allegedly defrauded by Ferguson. They testified that they had over time 
bought cattle from Ferguson on both a dealer and agency basis, and that, from 
the invoices in these transactions, they presumed that the invoice price was the 
price Ferguson had actually paid for the cattle. However, the customers were 
equivocal about whether Ferguson had been retained by them in advance to 
act as their agent. Ferguson also testified at length. He said that he 
understood his position in these sales to be that of a dealer; that the 
commissions were paid to others, as is common in the cattle business; and 
that he was unaware that his invoicing was incorrect or misleading. 

The A.L.J. found that Ferguson had presented the transactions to his 
customers as agency transactions in which Ferguson would charge only a 
commission for his services, and that, because the invoices itemized a separate 
charge for commission, Ferguson was acting as a market-agency. The A.L.J. 
further found that Ferguson’s claims were not sufficiently supported by the 
record, and that Ferguson engaged, deliberately and calculatingly, in unfair 
trade practices. The A.LJ. entered an order requiring that Ferguson cease 
and desist from similar violations of the Act, assessing a $25,000 penalty to be 
held in abeyance for five years, and imposing a six-month suspension. 
Ferguson appealed to the Judicial officer of the Department of Agriculture’, 


‘A party has a right to appeal the decision of the A.LJ. to the judicial officer within 
thirty days. Absent appeal to the judicial officer, a party cannot appeal to the circuit courts of 
appeals because the A.L.J.’s decision is not final. 7 C.F.R. § 1.142(c)(1988). See generally 
Campbell, The Packers and Stockyards Act Regulatory Program, in 1 J. Davidson, Agricultural 
Law §§ 3.24, at 212-14; 3.31, at 223-24 (1981). The position of judicial officer was created by the 
Department of Agriculture to make the Department's final decisions in administrative actions. 
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who found, at great length, that the A.LJ.’s findings were supported by the 
record and that the penalties imposed were necessary to enforce the Act. 
This appeal followed. 


II. DISCUSSION 


A. Standard of Review 

Because Ferguson does not challenge the judicial officer’s findings that he 
violated the Act, we do not consider whether there is substantial evidence to 
support this particular conclusion. Western States Cattle Co. v. United States 
Dep’t of Agric., 880 F.2d 88, 89 (8th Cor. 1989). We review only the sanctions, 
governed by the standard set forth by the Supreme Court in Butz v. Glover 
Livestock Comm’n Co., 411 U.S. 182, 93 S. Ct. 1455, 36 L.Ed.2d 142 (1973). 
In Glover Livestock, the Supreme Court reversed a decision of this court that 
had upheld a cease and desist order based upon a weighing violation, but had 
reversed a twenty-day suspension, imposed pursuant to 7 U.S.C. § 204. See 
Glover Livestock Comm’n Co. v. Hardin, 454 F.2d 109 (8th Cir. 1972), rev'd, 
Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 93 S. Ct. 1455, 36 L.Ed.2d 
142 (1973). This court held that, given cases cited by the Department of 
Agriculture,” such a suspension was appropriate only if the violation were 
intentional and flagrant. Glover Livestock, 454 F.2d at 114-15. This court 
further held that because defendant’s conduct was not shown to be deliberate 
or flagrant, the suspension was unconscionable. Jd. at 114. 

The Supreme Court reversed, finding that nothing in 7 U.S.C. § 204, which 
authorizes suspensions, limits the imposition of a suspension to cases of 
intentional and flagrant conduct. "[T]he Court of Appeals may have been in 
error in acting on the premise that the Secretary’s practice was to impose 
suspensions only in cases of ’intentional and flagrant conduct.” Glover 
Livestock, 411 U.S. at 187, 93 S.Ct. 1458. The Supreme Court set forth the 


Id. § 3.14, at 199-200. Donald Campbell has been the judicial officer since 1971. 


*The judicial officer, in an academic discussion of Glover Livestock, criticizes the Eighth 
Circuit for its reliance on those cases. "The Court of Appeals apparently thought that there 
were only four prior department precedents relating to false weighing, whereas more severe 
sanctions... had previously been imposed in more than 100 false weighing cases.". Campbell, 
supra note 1, § 3.30, at 218. The judicial officer fails to note that those were the cases cited to 
the court by the Department of Agriculture. Glover Livestock, 454 F.2d at 114. 
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appropriate standard for reviewing sanctions as follows: "The court may 
decide only whether, under the pertinent statute and relevant facts, the 
Secretary made ’an allowable judgment in [his] choice of the remedy.” Id. 411 
US. at 189, 93 S.Ct. at 1459 (quoting Jacob Siegel Co. v. Federal Trade 
Comm’n, 327 U.S. 608, 612, 66 S.Ct. 758, 760, 90 L.Ed. 888 (1946). 

Since that decision in 1973, we have twice reversed suspensions imposed 
for violations of the Packers and Stockyards Act. In Farrow v. United States 
Dep’t of Agric., 760 F.2d 211 (8th Cir. 1985), the judicial officer found that an 
agreement between two cattle buyers not to compete against each other at a 
local market constituted an unfair and deceptive practice under 7 U.S.C. § 
213(a).’ Id. at 213. The judicial officer issued a cease and desist order and 
suspended the buyers for forty-five days, an action that they claimed would 
bankrupt them. Jd. at 213, 216. This court reversed the suspension, holding 
that it was unwarranted and in violation of the Department of Agriculture’s 
own policy. That is, the judicial officer’s decision "indicates that under 
Department policy the admittedly severe order is predicated on the violation 
being flagrant and serious." Jd. at 216. Because this court concluded that the 
evidence did not establish that the buyers "must have known their agreement 
was unlawful," id., we held that the suspension was improper. 

We also reversed a suspension in Western States. The judicial officer found 
that Western States Cattle Company had engaged in unfair and deceptive 
practices by failing to pass on to its buyers shrink allowances. Western States, 


880 F.2d at 89. The judicial officer suspended Western States for six months, 
id. at 88, and we reversed. Given a lack of evidence that Western States had 
intentionally defrauded its customers, and given that there was arguably no 
violation of the Packers and Stockyards Act, we held that the six-month 
suspension was too severe. Jd. at 91. 


The judicial officer disagrees with Farrow. He chooses instead to follow 
his severe sanction policy, first announced in 1971 and explained at great 
length since. See Campbell, supra note 1, § 3.30, at 217-23. Following the 
Supreme Court’s decision in Glover Livestock, the judicial officer’s writings, 
both case decisions and otherwise, suggest that he believes that his imposition 
of a suspension is not reviewable. "The department’s severe sanction policy 
has been consistently sustained on appeal, no doubt as a result of the decision 


In Farrow, the A.L.J. concluded that no violation had been shown, and dismissed the 
complaint. Farrow, 760 F.2d at 213. 
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by the Supreme Court in Butz v. Glover Livestock Commission Co.™ Id. at 
218. (footnotes omitted). Following our decision in Farrow, the judicial officer 
has written that our "error" in that case is "self-evident," In re Spencer, 46 
Agric.Dec. 268, 458 (1987), aff'd, Spencer Livestock Comm’n v. United States 
Dep’t of Agric., 841 F.2d 1451 (9th Cir.1988),° and that our decision violated 
Glover Livestock. Thus, although the Department of Agriculture did not apply 
for a writ of certiorari in Farrow, the judicial officer has announced that he 
will not follow it, even in the Eighth Circuit. See In re Upton, 44 Agric. Dec. 
1936, 1959 n. 14 (1985). 

The judicial officer, however, is not merely dissatisfied with the Eighth 
Circuit. He seems astonished that any court would review his determinations 
under the Packers and Stockyards Act. 


When I originally wrote the Department’s sanction policy, which was 
expressed in terms of imposing "severe sanctions for serious violations of 
any of the regulatory programs administered by the Department”... it 
never occurred to me that a reviewing court, which reviews, at most, only 
a few Packers and Stockyards Act cases in a lifetime, would substitute its 
judgment for that of the Administrator of the Packers and Stockyards 
Administration, who has about 40 years’ experience in the livestock 
marketing field, and the Judicial Officer, who has 33 years’ experience 
under the Packers and Stockyards Act..., as to what constitutes a serious 
violation under the Act. 


In re Spencer, 46 Agric.Dec. at 460-61 (citations omitted). In accordance with 
this view, the judicial officer has rewritten his severe sanction policy to 
“eliminate the basis for the court’s holding" in Farrow, Campbell, supra note 
1, § 3.30, at 218 n. 180 (Supp.1989), and to make our decision in Farrow 


“The Ninth Circuit has commented on the judicial officer’s claim that his severe sanction 
policy has been consistently sustained. Jn Spencer Livestock Comm’n v. United States Dep’t of 
Agric., 841 F.2d 1451 (9th Cir. 1988), the Ninth Circuit followed a citation to several cases with 
this comment: "The JO routinely makes reference to the cases cited above as a [sic] sustaining 
of the severe sanction policy... While it is true we have upheld the Department’s choice of 
sanction in these cases, we have never expressly ’sustained’ the severe sanction policy." Jd. at 
1456 n. 3 


*The judicial officer’s decision in Jn re Spencer, together with appendix, runs several 
hundred pages. This is not an uncommon length for a decision by the judicial officer. 
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"moot." In re Spencer, 44 Agric.Dec. at 462. The severe sanction policy has 
been rewritten as follows: 


[I]t is the policy of the Department in this case, and hereafter, to 
impose “severe” sanctions in the case of violations that are, in fact (i.e. 
according to the reviewing court), neither "serious," flagrant, repeated, 
nor intentional, so long as the administrative officials and the Judicial 
Officer (erroneously, according to the reviewing court) determine that 
the violations are either serious, or flagrant, or repeated. 


Id. at 462. By this effort, the judicial officer apparently believes that his 
decisions on sanctions are not reviewable, and that this is consistent with the 
Supreme Court’s decision in Glover Livestock. 

This is, of course, nonsense. Disregarding the judicial officer’s complete 
disregard for the circuit courts of appeals, the Supreme Court’s decision in 
Glover Livestock does not hold that the judicial officer’s imposition of 
sanctions is unreviewable. The Supreme Court’s opinion is admittedly 
deferential to federal agencies, noting that "where Congress has entrusted an 
administrative agency with the responsibility of selecting the means of 
achieving the statutory policy ’the relation of remedy to policy is peculiarly a 
matter for administrative competence.” Glover Livestock, 411 U.S. at 185, 93 
S.Ct. at 1457 (quoting American Power Co. v. Securities and Exchange 
Comm’n, 329 U.S. 90, 112 (1946)). But we need not elevate this deference to 
a conclusion that the judicial officer’s imposition of sanctions are not 
reviewable. In Glover Livestock, the Supreme Court held that the Eighth 
Circuit erred only with regard to the facts. “We cannot agree that the 
Sccretary’s action can be faulted in either respect on this record." Id. at 186, 
93 S.Ct. at 1458 (emphasis added). The Supreme Court did not say that this 
court erred because we could never review a sanction. We erred because the 
Supreme Court could not "perceive any basis on this record for a conclusion 
that the suspension of respondent was so ’without justification in fact’ ’as to 
constitute an abuse of [the Secretary’s] discretion.” Jd. at 188, 93 S.Ct. at 
1459 (citing American Power Co. v. Securities and Exchange Comm’n, 329 US. 
90, 115, 67 S.Ct. 133, 147, 91 L.Ed. 103 (1946); Moog Indus., Inc. v. Federal 
Trade Comm’n, 355 U.S. 411, 414, 78 S.Ct. 377, 380, 2 L.Ed.2d 370 (1958); 
Barsky v. Board of Regents, 347 U.S. 442, 455, 74 S.Ct. 650, 657, 98 L.Ed. 829 
(1954)) (emphasis added). The Court explained that the judicial officer had 
based his suspension on the defendant’s disregard for previous warnings, and 
that this circuit had sustained his findings as based on ample evidence. Id. 





1744 PACKERS AND STOCKYARDS ACT 


The Court concluded: "In that circumstance, the overturning of the suspension 
authorized by the statute was an impermissible intrusion into the 
administrative domain." Jd. (emphasis added). 

We think that Glover Livestock holds that, while the judicial officer can 
fashion “an appropriate and reasonable remedy," id., whether the remedy is 
appropriate and reasonable, i.e., an "allowable judgment," will depend on "the 
pertinent statute and relevant facts." Id. 411 U.S. at 189, 93 S.Ct. at 1459. We 
must still consider whether "the suspension of respondent was so ’without 
justification in fact’ ’as to constitute an abuse of [the Secretary’s] discretion.” 
Id. at 188, 93 S.Ct. at 1459. Accord Spencer Livestock Comm’n v. United States 
Dep't of Agric., 841 F.2d 1451, 1456 (9th Cir.1988)(court can overturn sanction 
where it is “unwarranted in law or unjustified in fact," citing Glover Livestock); 
Bosma v. United States Dep’t of Agric., 754 F.2d 804, 810 (9th Cir.1984)(same); 
Cobb v. Yeutter, 889 F.2d 724, 730 (6th Cir.1989)(court reviews sanctions to 
determine whether a chosen penalty is an allowable judgment "under the law 
and facts," citing Glover Livestock). We can find no decision in which a court 
has refused to review the judicial officer’s choice of sanction because of Glover 
Livestock. Clearly, we will continue to review, case by case, and consistent 
with Glover Livestock, decisions of the judicial officer imposing sanctions.® 


B. Justification in Fact 


Because Ferguson does not challenge on appeal the findings of the judicial 
officer, we do not reverse the conclusion that Ferguson violated the Act. Had 
Ferguson challenged it, we very likely would have reversed the finding that 
Ferguson acted as a market agency. There is very little probative evidence to 
that effect. Regardless of whether Ferguson was acting as a market agency, 
however, we conclude that the six-month suspension is too severe. 

The judicial officer found that Ferguson had violated 7 U.S.C. § 213(a) 
because his billing practices constituted an "unfair... or deceptive practice." 
Specifically, the judicial officer found that Ferguson was not acting as a dealer 
in the transactions at issue, and that, therefore, he could not charge both a 
dealer markup and a commission. The finding that Ferguson was not acting 


°As the Ninth Circuit stated in Spencer: "We will continue to review decisions of the JO 
case by case. Where a severe sanction is warranted, it will be upheld, but where it is excessive 
we will reverse. That we may affirm severe sanctions in a given case reflects our judgment solely 
as to the facts of that case, and ought not to be construed as a blanket approval of severe 
sanctions in general." Spencer, 841 F.2d at 1456 n. 3 
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as a dealer is based on the judicial officer’s contention that the mere placing 
of the word "commission" on the invoice insured that Ferguson acted not as 
a dealer, but as a market agency. In the words of the A.L.J.’s finding, 
Ferguson “undertook to supply his customers with cattle for which he charged 
a commission. By statutory definition, he thereby became a ’market agency.” 
In re Ferguson, slip op. at 8. Or, as the judicial officer put it: "Under the 
controlling definitions set forth in the Act, a person subject to the Act who 
buys or sells livestock is either a market agency or a dealer-a market agency 
if ... he charges a commission, a dealer if he does not." Jd. at 17. Separately 
itemizing a commission, which Ferguson claims was paid to others, made him, 
according to the judicial officer, a market agency. 

We think this analysis is flawed. Simply citing the statutory definition of 
market agency does not prove whether Ferguson acted as a market agency in 
these sales. That a market agency is any person who buys and sells “on a 
commission basis," 7 U.S.C. § 201(c)(1), does not mean that the appearance 
of the word “commission” on an invoice is the equivalent of selling "on a 
commission basis." The definition merely raises the question to be answered: 
was Ferguson, in fact, selling to his customers in these transactions on a 
commission basis? The testimony of D’Agostino, the Department of 
Agriculture’s own expert witness on sanctions, reflects the error in the judicial 
officer’s analysis. When asked whether Ferguson had violated the Act in a 
particular transaction, D’Agostino pointed out the distinction between being 
an agency in fact, and merely writing the word "commission" on the invoice. 


Q: Now, that is the invoice to Mr. Elser. Would there be any violation 
if Jeff Ferguson sold cattle to John Elser and on that invoice he only put 
down one thing, and that is $33,643? 

A: And that’s all, no price, nothing else? 

Q: That’s all. Just the dollar amount, the bottom line. 

A: I guess I-I couldn’t say for sure whether there would be a violation or 
not, because I wouldn’t know what the nature of the agreement was between 
Mr. Ferguson and Mr. Elser. 


"The Act defines both "market agency” and "dealer." "The term ’market agency’ means 
any person engaged in the business of (1) buying or selling in commerce livestock on a 
commission basis." 7 U.S.C. § 201(c). "The term ‘dealer’ means any person, not a market 
agency, engaged in the business of buying or selling in commerce livestock.” Jd. § 201(d). 
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Transcript of Hearing at 353 (emphasis added). Whatever Ferguson’s 
invoicing policies, we think that Ferguson was or was not a dealer as a result 
of the facts surrounding the transaction. As D’Agestino’s testimony suggests, 
we should look beyond the invoice, and inquire about the nature of the 
business relationship. 

This fact-based inquiry, left open to us by Glover Livestock, points up the 
distinction between a dealer who maladroitly states the calculation of his profit 
margin, and one who, acting as a market agency, fraudulently overcharges his 
principal. That Ferguson wrote the word "commission" on the invoice does 
not mean that either he or his customers understood that Ferguson was acting 
as a market agency. Thus, while Ferguson’s invoicing may be a violation of 
the act,® if unintentional, the violation should not warrant the same sanction 
as if Ferguson had deliberately misled his principal. Granted, the Supreme 
Court said in Glover Livestock that nothing in 7 U.S.C. § 204 authorizing 
suspensions “confines its application to cases of ’intentional and flagrant 
conduct.” Glover Livestock, 411 U.S. at 187, 93 S.Ct. at 1458. But to say that 
a violation need not be intentional to warrant a suspension is not to say that 
all unintentional violations should be punished with a suspension. And Glover 
Livestock certainly does not say that intention is irrelevant as to whether a 
suspension is for six days, six months or six years. Thus, the distinction 
between intentional and unintentional conduct is absolutely relevant to the 
severity of the sanction. 

We must, therefore, examine the record to determine whether Ferguson 
was in fact acting as a market-agency, and whether he deliberately led his 
customers to believe that the only fee he was charging them was a 
commission. The A.L.J. made two relevant findings of fact. The A.L.J. found 
that Ferguson "purchased livestock for various customers on a commission 
basis and led them to believe that his invoices to them consisted of the actual 
purchase prices plus the agreed buying commissions." Jn re Ferguson, slip op. 
at 3. The A.LJ. also found that Ferguson’s customers testified that "the 
transactions were presented to them as agency transactions in which 
respondent’s only profit was to be the agreed commission." Jd. at 5. These 
findings suggest that Ferguson and his customers had agreed that Ferguson 


*Because Ferguson does not challenge the findings of the judicial officer that he violated 
the Act, we do not decide whether his invoicing would violate the Act if he were in fact a dealer. 
While Ferguson admits that his invoices may have been misleading, it is unclear whether that 
alone violates 7 U.S.C. § 213(a). We consider only whether the sanctions in this case are 
justified in fact. 
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would act as their agent. Based on these findings, the judicial officer was able 
to refer to "the testimony of complainant’s witnesses that respondent told 
them he was charging them a commission in the transactions." Jd. at 24. We 
think that these findings overstate and mischaracterize the evidence. To the 
contrary, we think that the evidence falls far short of proving, even under a 
preponderance standard, that Ferguson "told [his customers] he was charging 
them a commission in the transactions." 

None of Ferguson’s customers who appeared at the hearing testified that 
Ferguson said any such thing. Jack Montgomery testified that he had 
transacted both dealer and agency sales with Ferguson, transcript of hearing 
at 98, but he was not specific about their agreement in the particular 
transaction presented at trial. Instead, Montgomery merely related that the 
transactions were arranged either way. 


A: Well, Jeff would describe the quality of cattle he had for sale and 
what the price was and what he thought he could procure them for, 
and I would either agree or disagree. 

Q: Did you have the-did he have the cattle at that time? He had it 
bought or he had seen the cattle out in the field? 

A: I would-I would assume could be either case. I mean, some cases he 
would check the cattle. Some cases he would have the cattle. 


Id. at 100. Montgomery’s only testimony specific to the transaction at issue 
was that, from the invoice, he would expect that Ferguson’s only fee was a 
commission, and that the invoice price was what Ferguson paid. Jd. at 101. 
But as to the nature of the particular transaction, Montgomery was 
ambiguous. When asked whether he would have preferred to buy the cattle 
at the same price Ferguson paid for them, Montgomery answered: "If it was 
an agency transaction, yes." Id. When asked directly whether Ferguson had 
made a “direct representation to you that that’s all he was getting,” i.e., a 
commission, Montgomery replied: "Like I said, it was either a net dealer 
transaction to me or it was an agent or commission, and that’s the way I 
understood it." Jd. at 107. Montgomery simply did not testify, in the judicial 
officer’s characterization, that Ferguson "told [him] that he was charging [him] 
a commission." 

Larry Graham testified that he had been involved in both types of 
transactions with Ferguson, id. at 112, and that in the transaction in question, 
he did not "recall whether I called Jeff or whether Jeff had called me, but I 
told him the weight range I wanted on cattle and price that I wanted to buy 
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them for." Jd. at 110. Graham testimony, however, does not indicate whether 
Ferguson eventually sold him cattle Ferguson already owned. Indeed, 
Graham’s testimony indicates that he concluded that the transaction in 
question was an agency transaction only because of the invoice, id. at 114, and 
not because Ferguson had told him so. 

Paul Harrington explained his dealings with Ferguson as follows: 


Q: Okay. And would he quote you a straight price that the cattle were 
to be, or did he-did you give him a top limit to obtain the cattle, plus-did 
he mention a commission? 

A: It just depended on the cattle. It varied. 


Id. at 120. When asked whether he remembered the particular transaction in 
question, Harrington said he did not. Jd. at 121. 

John Elser also testified that he had done both types of transactions with 
Ferguson, id. at 137, but that he couldn’t remember the particular transaction 
involved. Id. at 139. 


Q: Now, do I understand it that you said that you didn’t remember the 
specific terms of these transactions? 

A: No, I don’t really. It’s too many. 

Q: You don’t recall who called who and who said what to who? 

A: No, not on these specific ones. 


Id. at 142. Elser could testify only that, after the fact, looking at the invoice, 
he would think that the transaction was an agency one. But he also testified 
that he probably knew that Ferguson had purchased the cattle five or six days 
before he sold them to Elser. 


Q: Did you realize that most of the cattle had been bought five or six days 
before that by Jeff in South Dakota? 

A: I know at times he had bought cattle at an auction, and he had a yard 
up north of Lake Park. Sometimes he would drop them off there and try 
to sell them to me later. 

Q: And it appears, doesn’t it, that this-in this transaction some of the 
cattle were owned by Jeff for five days and other cattle for six days prior 
to the time you bought them? 

A: I probably didn’t know the exact dates, but I probably knew he had 
them. 
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Id. at 144-45. 
Warren Feldick testified that he, too, has done both types of transactions 
with Ferguson and that their agreements were pretty loose. 


Q: Did he also ever offer to purchase cattle on your behalf in which he 
would charge a commission? 

A: When we first started, there was- there was related to that and yet the 
affidavit that I signed here, there is a little question that I said he should 
buy under those conditions with the commission, but it’s a little misleading, 
because if that would change, I would tell him, "Okay. If you need more, 
you have to," because there are-sometimes there’s other buyers-when they 
have to travel a long ways, there could be extra commissions there; so I’ve 
got an open mind to that. 


Id. at 175-76. Feldick’s testimony also confirmed Ferguson’s claim that the 
commission listed on the invoice was paid to someone else. Feldick said that, 
because the separate commission on the invoice confused him, he checked 
into it. 


I also made a call myself to one of my buyers, one I haven’t seen him 
since, and I think it was because he offered that-I got my name-that he 
gave my name to Jeff and-which is a lot of time a practice that they 
demand-when you give somebody else a name, they should have a little 
piece of the pie. 


Id. at 179-80. In no way did Feldick indicate that Ferguson had intentionally 
misled him. 

Indeed, nothing in the record indicates that the Packers and Stockyards 
Administration undertook its investigation of Ferguson because of complaints 
from his customers. At trial, Ferguson’s customers all said they were pleased 
with the quality of Ferguson’s cattle, and, of those asked, most were still doing 
business with him. Contrary to the findings of the A.LJ. and the 
characterizations of the judicial officer, we think that the testimony of 
Ferguson’s customers failed to prove that Ferguson intentionally misled his 
customers. The only fair conclusion to be drawn from the testimony is that, 
after the fact, when the customers looked at the invoice, they thought that it 
indicated an agency transaction. This proves only that the invoice was 
misleading. It most decidedly does not prove that Ferguson’s actions 
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“resulted... from his deliberate and calculating effort to obtain every business 
advantage." In re Ferguson, slip op. at 10. 

Moreover, several other facts in the record support Ferguson’s claim that 
he acted as a dealer in these transactions. First, Ferguson claims that he held 
title to the cattle before he sold them-that he bought them as a dealer,and 
then sought a buyer. He did not buy them for sale to a specific customer. 
The only evidence in the record on title came from Ferguson, and was not 
mentioned by the A.LJ. or the judicial officer. Ferguson testified, for 
example, that he purchased the cattle he sold to Harold Christensen at an 
auction in Miller, South Dakota, without any direction from Christensen. 
Only after the purchase did Ferguson contact Christensen, and when the cattle 
were delivered, Christensen thought he had purchased the steers cheap. 
Transcript of Hearing at 260. Ferguson also testified that he sold cattle to 
Hummel Farms in Spirit Lake that had been purchased on separate occasions 
in Iowa and in South Dakota. Id. at 261. The invoice for sale to Hummel 
Farms is dated April 29, 1985, complainant’s Exhibit 7, at 8, while Ferguson 
wrote the checks for their purchase on April 23, 25 and 29. Id. at 5, 7, 3. 
Similarly, cattle sold to Larry Graham on May 9 were paid for on May 8 and 
9. Complainant’s Exhibit 9, at 4, 6. Moreover, of the cattle bought on the 
9th, only some were sold to Graham. Jd. at 6-8. Ferguson testified that while 
he knew Graham was looking for cattle, he called him only after he purchased 
the cattle. And, in the sale to John Elser on May 20, 1985, Ferguson took 
title to the cattle on May 14. Complainant’s Exhibit 11, at 3, 5. See also 
Transcript of Hearing at 263-64.° 

Second, Ferguson made several adjustments in the price of the cattle, 
which he arguably would not have done, and would not have been required 
to do, were he acting as a market-agency. Paul Harrington testified that 
Ferguson reduced the price on an order of cattle when he was not happy with 
the quality. Transcript of Hearing at 123-24. Floyd Swanson testified that 
Ferguson gave him a discount on an order of heifers that were larger than 
Swanson wanted. Jd. at 162. Warren Feldick testified that when a steer died 
during a snowstorm while being trucked to his farm, Ferguson stood the loss 


°While the A.L.J. apparently disbelieved much of Ferguson’s testimony, a fact upon 
which the judicial officer laid great weight, Jn re Ferguson, slip op. at 13, the dates on which 
Ferguson purchased cattle and on which he sold them are facts not subject to credibility 
determination. We need not defer to the A.LJ.’s factfinding under the guise of credibility when 
the A.L.J. has simply ignored facts which have nothing to do with credibility. 
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on the steer. Jd. at 189-90. And Ferguson testified that he made an 
adjustment on cattle sold to Dean Hummel. Jd. at 261. 

Finally, the record is silent as to why the Packers and Stockyards 
Administration audited Ferguson. As indicated, Ferguson’s customers 
apparently did not complain about these transactions. Indeed, as we have also 
indicated, all who testified said that they were pleased and satisfied with the 
quality of cattle they got from Ferguson. Those who were asked indicated 
that they had not quit buying from Ferguson because of the complaint filed 
by the Packers and Stockyards Administration. Jd. at 102 (Jack Montgomery; 
got "excellent cattle"; had not bought that fall, but has last year); id. at 114-15 
(Larry Graham); id. at 122-23 (Paul Harrington; got "quality cattle"); id. at 
140-41 (John Elser); id. at 150-51 (Ron Johannesen); id. at 161 (Floyd 
Swanson; satisfied with cattle; no longer buying from Ferguson because no 
longer feeding cattle); id. at 185-86 (Norman Feldick; happy with quality; 
would buy from Ferguson in the future). 

We think this testimony is significant. Many of the customers testified that 
they closely monitored cattle prices. Larry Graham testified that at the time 
of the purchase in question, he checked cattle prices two or three times a day. 
Id. at 116-17. Jack Montgomery said that he followed cattle prices daily 
through the Wall Street Journal and the Des Moines Register. Jd. at 104-05. 
These were sophisticated cattle buyers, yet apparently none complained. 
Were Ferguson’s actions as flagrant and serious as the judicial officer suggests, 
we are hard-pressed to understand how these seasoned cattle buyers could 
think they had purchased the cattle at a fair price. 

While none of these factors is conclusive, and while together they do not 
prove that Ferguson’s invoicing in these transactions was not misleading, we 
think that all are solid evidence that the six-month suspension is too severe. 
In Western States, we considered the same factors: the invoices showed that 
Western States had bought and paid for all the cattle, thus taking title; 
Western States made adjustments to its customers, an act "inconsistent... with 
the role of an agent;" and Western States’ customers never complained. 
Western States, 880 F.2d at 90-91. Thus, this court found that there was not 
substantial evidence that Western States acted as a market-agency, and thus 
that "the penalty imposed is clearly too severe." Jd. at 91."° 


"The Department of Agriculture contends on appeal that Western States is 
distinguishable from this case. We note only that at trial, the Department’s expert witness on 
sanctions, D’Agostino, testified that he thought Western States was similar to Ferguson’s case. 
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Our conclusion is not based upon but is strengthened by the fact that the 
six-month suspension would likely put Ferguson out of business. Ferguson 
testified that his monthly debt obligations are heavy, transcript of hearing at 
280-85, that his wife is in school, id. at 287-88, and that he could not meet his 
monthly obligations under a six-month suspension. Jd. at 288, 371. When 
asked whether he could resume his cattle operations after the suspension, 
Ferguson replied that he would not. Jd. at 373. On the facts of this case, we 
see no reason to put Ferguson out of business.” 


Ill. CONCLUSION 


Whatever the judicial officer’s commitment to imposing severe sanctions 
without regard for facts and to disregarding Eighth Circuit decisions, this 
court remains dedicated to the fair enforcement of the Packers and Stockyards 
Act. To that end, we will continue to review, case by case, and consistent with 
Glover Livestock, sanctions imposed by the judicial officer. Given the 
equivocal testimony of the farmers who bought cattle from Ferguson, the 
absence of evidence that Ferguson deliberately represented to them that he 
was acting as their agent in these transactions, the evidence that Ferguson 
took title to the cattle and made adjustments, and the fact that Ferguson’s 
customers apparently did not complain, we hold that the six-month suspension 
imposed in this case is too severe. It is "so without justification in fact’ ’as to 
constitute an abuse of [the Secretary’s] discretion.” Glover Livestock, 411 U.S. 
at 188, 93 S.Ct. at 1459. Accordingly, we reverse the judgment of the judicial 
officer as to the six-month suspension. We let stand the cease and desist 
order and the civil penalty which is to be held in abeyance for five years. 


LAY, Chief Judge, Concurring 


D’Agostino testified that the six-month suspension for Ferguson was similar to that imposed in 
other like cases, particularly Western States, in which a six-month suspension was given. 
Transcript of Hearing at 344-45. D’Agostino testified, of course, prior to this court’s reversal 
of the six-month suspension. 


"In an example of perverse reasoning, the A.L.J. acknowledged that the suspension 
would put Ferguson out of business but noted that, given Ferguson’s low income from the 
business, a six-month suspension was not lengthy: "[A]ccording to respondent’s tax returns, he 
has never earned more than $5000 a month from his business and the suspension would 
therefore cost him at most $30,000." Jn re Ferguson, slip op. at 10. 
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Specially. 
I concur in the judgment of reversal. 





PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: ROBERT L. KLEINPETER. 
P&S Docket No. D-90-24. 
Decision and Order filed May 24, 1991. 


Insolvency - Classification of Current Liabilities - Failure to Pay When Due - NSF Checks. 


Respondent operated as a dealer of livestock while insolvent, as his current liabilities exceeded 
his current assets. "Current liabilities" are defined as obligations which become due within one 
year. Respondent’s "gentlemen’s agreement" with his bank, indicating a mutual agreement to 
annually renew his promissory notes, was insufficient to make such notes a long-term liability. 
Additionally, respondent admitted to writing NSF checks, constituting a separate violation of the 
Packers and Stockyards Act. 


Ben E. Bruner, for Complainant. 
Ashton S. Stewart, for Respondent, Baton Rouge, LA. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seqg.), hereinafter 
referred to as the Act, instituted by a complaint filed on January 10, 1990. 

The complaint alleged that the respondent’s financial condition did not 
meet the requirements of the Act as set forth at 7 U.S.C. § 204, and that the 
respondent wilfully violated section 312(a) of the Act (7 U.S.C. § 213 (a)) by 
operating subject to the Act between December 31, 1987, and August 31, 
1988, while his current liabilities exceeded his current assets. The complaint 
also alleged that the respondent wilfully violated sections 312(a) and 409 of 
the Act (7 U.S.C. §§ 213(a), 228(b)), in that respondent issued fourteen 
checks in payment for livestock which were returned due to insufficient funds. 
The return of these checks, along with other late payments, resulted in 
respondent’s failing to pay for livestock, when due, as provided in the Act. 

Respondent filed an answer on February 12, 1990, denying that his current 
liabilities exceeded his current assets and admitting issuing insufficient funds 
checks and failing to pay for livestock when due. 
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I conducted an oral hearing on January 29, 1991, in Baton Rouge, 
Louisiana. Respondent was represented by Ashton S. Stewart, Esq. 
Complainant was represented by Ben E. Bruner, Esq., Office of the General 
Counsel, United States Department of Agriculture. 

Upon consideration of the record evidence and the briefs and arguments 
submitted by the parties, I have concluded that respondent violated the Act 
by issuing checks from an account which contained insufficient funds and by 
failing to pay for all cattle by the close of business on the day following the 
transfer of possession. Additionally, respondent operated subject to the Act 
when his current liabilities exceeded his current assets. These actions 
constitute unfair and deceptive practices. Accordingly, an order is being 
issued revoking respondent’s license for ninety days and thereafter until 
respondent demonstrates his solvency. 


Findings of Fact 


1. Respondent, Robert L. Kleinpeter, is an individual doing business as 
Robert L. Kleinpeter Cattle Company, 8867 Highland Road, Suite 135, Baton 
Rouge, Louisiana 70808. 

2. Respondent is, and at all times material herein, was: 

(a) Engaged in the business of buying livestock, in commerce, for 
the accounts of others; 

(b) Engaged in the business of buying and selling livestock, in 
commerce, for his own account; and 

(c) Registered with the Secretary of Agriculture as a buyer on 
commission, to buy livestock, in commerce, for the accounts of others, and as 
a dealer, to buy and sell livestock, in commerce, for his own account. 

3. Respondent, on or about the dates and in the transactions set forth 
below, purchased livestock and, in purported payment, issued checks which 
were returned unpaid because there were insufficient funds on deposit and 
available in the bank account upon which the checks were drawn. 


DATE OF NO. OF DATE OF CHECK 
PURCHASE SELLER HEAD CHECK AMOUNT 


1/04/88 Dominique’s Livestock 15 1/18/88 $ 4,780.56 
Market, Inc. 


3/30/88 Kentwood Livestock 4/02/88 $ 6,551.50 
Sales, Inc. 
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DATE OF DATE OF CHECK 
PURCHASE SELLER CHECK AMOUNT 


4/04/88 Dominique’s Livestock 4/07/88 $ 3,069.26 
Market, Inc. 


4/05/88 Dominique’s Livestock 4/08/88 $ 2,794.63 
Market, Inc. 


4/22/88 Charlie Brown Stockyard, 4/25/88 $18,848.81 
Inc. 


5/13/88 Charlie Brown Stockyard, 5/16/88 $ 4,425.86 
Inc. 


5/25/88 | Dominique’s Livestock N/A $10,998.93 
Market, Inc. 


5/27/88 Charlie Brown Stockyard, 5/30/88 $11,204.15 
Inc. 


5/30/88 Dominique’s Livestock 6/02/88 $ 4,618.94 
Market, Inc. 


6/03/88 Charlie Brown Stockyard, 6/07/88 $ 6,236.20 
Inc. 


6/06/88 Dominique’s Livestock 6/09/88 $ 3,221.89 
Market, Inc. 


6/07/88 Dominique’s Livestock 6/10/88 $ 1,615.21 
Market, Inc. 


6/22/88 Dominique’s Livestock 7/15/88 $ 2,663.70 
Market, Inc. 


6/23/88 Cattleman’s Stockyard, 22 N/A $ 7,718.67 
Inc. 


4. Respondent, on or about the dates and in the transactions set forth in 
Finding of Fact 3 above, and in the transactions set forth below, purchased 
livestock and failed to pay, when due, the full purchase price of such livestock. 
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DATE CHECK 
PURCHASE PAYMENT PAYMENT 
DATE SELLER DUE DATE 


5/25/88 Dominique’s 5/26/88 6/23/88 
Livestock 
Market, Inc. 


5/30/88  Raceland 5/31/88 6/02/88 $ 506.30 
Stockyards 


6/02/88 Natchez Stock- 6/03/88 6/30/88 $ 5,509.46 
yards, Inc. 


6/07/88 Livestock 6/08/88 7/12/88 $16,263.04 
Producers Assn. 


6/14/88 Livestock 6/15/88 7/12/88 $16,263.04 
Producers Assn. 


6/21/88 Livestock 6/22/88 7/12/88 $11,859.24 
Producers Assn. 


6/22/88 Dominique’s 6/23/88 7/15/88 $ 2,663.70 
Livestock Mkt., 
Inc. 


Cattleman’s 6/24/88 7/13/88 $ 7,718.67 
Stockyard, Inc. 


Pike County 7/05/88 7/08/88 $ 5,968.98 
Livestock Comm., 
Inc. 


7/07/88 Natchez Stock- 7/08/88 7/11/88 $ 1,869.75 
yards, Inc. 


7/25/88 Raceland Stock- 7/26/88 7/28/88 $ 1,069.46 
yards 


5. Respondent has satisfied all obligations concerning the checks listed in 
Finding of Fact 3. 

6. In April of 1986, respondent received a certified letter from Jack D. 
Bellew of the Packers and Stockyards Administration, informing respondent 
that based on his 1985 Annual Report, his current liabilities exceeded his 
current assets. The respondent was further informed that operating subject 
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to the Act while his current liabilities exceeded his current assets is considered 
an unfair trade practice. 

7. On October 21, 1986, a consent decision was filed with the United 
States Department of Agriculture’s Hearing Clerk wherein respondent, Robert 
L. Kleinpeter, agreed, among other things, to cease and desist from failing to 
pay, when due, the full purchase price of livestock. Under the terms of the 
consent decree, respondent was suspended as a registrant for 28 days. 

8. As of December 31, 1987, respondent’s current liabilities exceeded his 
current assets. As of that date, the respondent had current liabilities totalling 
$979,214.00 and current assets of $114,743.06, resulting in an excess of current 
liabilities over current assets of $864,470.94. 

9. As of August 31, 1988, respondent’s current liabilities exceeded his 
current assets. As of that date, the respondent had current liabilities of 
$1,023,569.81 and current assets of $381,536.15 resulting in an excess of 
current liabilities over current assets of $642,033.66. 

10. On June 30, 1989, respondent consolidated all loans with Premier 
Bank, N.A. and signed a loan agreement, in which the bank guaranteed 
renewal of the accompanying promissory note as long as respondent satisfied 
the terms and conditions of the loan agreement, a promissory note in the 
amount of $421,599.23 (providing for eleven monthly payments and a "balloon" 
payment in month twelve), and a collateral mortgage securing the loan. 

11. On September 25, 1990, respondent signed a supplemental loan 
agreement with Premier Bank, N.A., extending the terms of the note from 
twelve months to twenty-four months and pledging additional collateral. All 
other terms of the loan agreement remained unchanged. Respondent 
concurrently signed a new promissory note in the amount of $434,377.19 to be 
paid in twenty-three monthly payments with a "balloon" payment in month 
twenty-four. 

12. On September 28, 1990, respondent signed a new promissory note 
and a forbearance and extension agreement with First South Production 
Credit Association extending the period for repayment of a pre-existing loan 
to thirty-five consecutive monthly payments of $3,800.00 each, with the thirty- 
sixth and final payment payable on or before September 15,1993. 


Conclusions 


1. Respondent, a registrant under the Act, violated the Act and his duties 
under it in that: 
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a. During the period December 31, 1987 through August 31, 1988, 
respondent operated while insolvent in that his current liabilities exceeded his 
current assets. 

b. During the period January 4, 1988 through June 23, 1988, 
respondent committed unfair and deceptive practices by issuing fourteen 
checks drawn on bank accounts which contained insufficient funds. 

c. During the period January 4, 1988 through July 25, 1988, respondent 
committed unfair and deceptive practices by purchasing livestock in twenty-five 
transactions in which he failed to pay, when due, the full purchase price of the 
livestock. 

2. Respondent’s violations of the Act require the entry of a cease and 
desist order to prevent these violations in the future, and warrant respondent’s 
suspension as a registrant for ninety days and thereafter until such time as he 
demonstrates his current liabilities no longer exceed his current assets. 


Discussion 


Respondent buys and sells livestock in commerce, for his own account and 
as a commission buyer for the account of others. As such, he meets the Act’s 
definition of "dealer" and “market agency" and his registration with the 
Secretary is required. (7 U.S.C. § 201 and § 203) This registration is subject 
to suspension for a reasonable period of time whenever the Secretary finds the 
registrant to be insolvent or to have violated the Act. (7 U.S.C. § 204) It is 
a violation of the Act for a market agency or dealer to engage in or use any 
unfair or deceptive practice. Upon finding violations by a market agency or 
dealer, an order to cease and desist from continuing such violations may be 
issued and civil penalties may also be assessed. (7 U.S.C. § 213) 

In the course of auditing respondent’s records, an investigator employed 
by the Department determined that respondent was insolvent because his 
current liabilities exceeded his current assets during the period December 31, 
1987 through August 31, 1988. In making this determination, the investigator 
applied a pertinent regulation and treated two, one-year promissory notes as 
current liabilities. The regulation states: 


9 C.F.R. § 203.10: 


"(a) Under the Packers and Stockyards Act, 1921, as amended and 
supplemented (7 U.S.C. § 181 et seq.), the principal test of insolvency 
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is to determine whether a person’s current liabilities exceed his current 
assets .... 


(b) ... (2) ‘current liabilities’ means obligations whose liquidation is 
reasonably expected to require the use of existing resources principally 
classifiable as current assets or the creation of other current liabilities 
during the one year operating cycle of the business." 


kee * 


(e) The term current liabilities generally includes: . . . (4) notes 
payable or portions thereof due and payable within one year from date 
of balance sheet; . . . (6) all other liabilities whose regular and ordinary 
liquidation is expected to occur within one year." 


This test for insolvency has been approved by Federal courts when 
reviewing Departmental orders. Bowman v. U.S.Department of Agriculture, 363 
F.2d 81 (Sth Cir. 1966), Blackfoot Livestock Commission Co. v. Dept. of 
Agriculture, Packers and Stockyards Administration, 810 F.2d 916 (9th Cir. 
1987). 

Respondent has contended that at the time he is alleged to have been 
insolvent, he in fact had an understanding with his banks that despite the one- 
year term stated on the face of the promissory notes, the notes were to be 
automatically extended at the end of the year. For this reason he states, the 
notes should be regarded as long-term rather than short-term liabilities. 
Moreover, after the audit, Respondent renegotiated his loans with Premier 
Bank and First South Production Credit Association, and obtained a written 
loan agreement guaranteeing the annual renewal. 

Louisiana courts do consider the terms of an associated written loan 
agreement when interpreting the terms and conditions of a promissory note. 
See e.g. Grant v. Ouachita National Bank, 536 So.2d 647 (La. App. 2 Cir. 
1988), and Montesino v. Arguello, 433 So.2d 383 (La. App. 4 Cir. 1983). 
However, there is no indication that an unwritten agreement would be 
considered by the courts when construing the terms of a promissory note. All 
of the found cases indicate the presence of a written agreement whenever the 
courts have looked beyond the face of a promissory note itself. The two 
promissory notes which were in existence at the time of the audit were not 
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associated with any written agreement and therefore were properly 
determined to be current liabilities fully due and payable at the end of one 
year as each note specified. 

Respondent has admitted that he issued insufficient fund checks, but 
explained that he had hoped to receive adequate funds to cover the checks 
prior to their being presented for payment. This is an unfair and deceptive 
trade practice under the Packers and Stockyards Act. Mid-West Veal 
Distributors d/b/a Nagle Packing Co., 43 Agric. Dec. 1124 (1984); CJ. 
Edwards, 37 Agric. Dec. 1880 (1978); Milton Bryan, 36 Agric. Dec. 37 (1977). 
Additionally, Respondent failed to pay for cattle purchases by the close of the 
next business day and thereby violated the express provisions of 7 U.S.C. 
228(b). 

These violations are severe and fully warrant the ninety-day suspension 
requested by the Department. Respondent has been warned in the past that 
his failure to pay promptly violates the Act. In fact, respondent was 
suspended for twenty-eight days in 1986 pursuant to a consent decision issued 
because of such violations. Moreover, he received a specific warning that 
same year that operating while his current liabilities exceeded his current 
assets is an unfair trade practice. Unquestionably respondent’s violations were 
wilful. Butz v. Glover Livestock, 411 U.S. 182 (1973). Under these 
circumstances the requested 90-day suspension is fully merited and will be 
ordered. In light of Respondent’s past history and the fact that his current 
solvency is uncertain, the further request that the suspension should continue 
until he demonstrates current solvency is also reasonable and shall be ordered. 
It is understood that auditors employed by the Department will promptly audit 
his records to determine his current solvency. In conducting such audit, the 
auditors should consider any written loan agreements which are associated 
with outstanding promissory notes. 


Order 


Robert L. Kleinpeter, his agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Engaging in business subject to the Act while his current liabilities 
exceed his current assets; 

2. Issuing checks in payment for livestock without having sufficient funds 
available in the bank account upon which they are drawn to pay for such 
checks when presented; and 

3. Failing to pay when due, the full purchase price of livestock. 
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Robert L. Kleinpeter is suspended as a registrant under the Act for a 
period of ninety days and thereafter until such time as he demonstrates that 
his current liabilities no longer exceed his current assets. When the 
respondent has demonstrated that his current liabilities no longer exceed his 
current assets, a supplemental order will be issued in this proceeding 
terminating the suspension after the expiration of the ninety-day period. 

The provisions of this order shall become effective on the sixth day after 
service of this order upon the respondent. 

[This Decision and Order became final July 11, 1991.-Editor] 


In re: JEFF PALMER, d/b/a PALMER CATTLE COMPANY. 
P&S Docket Nos. D-89-28 and D-89-74. 
Decision and Order filed July 18, 1991. 


Suspension of registration — Civil penalty — Inadequate bond — Failure to pay when due — 
NSF checks — Insolvency — Line of credit with bank — Severe sanction policy no longer 
followed — Willful — Prior order constitutes notice under APA — Inference from failure to call 
witness — Criteria in 7 U.S.C. § 213(b) not applicable to suspensions — Petition to reopen 
denied. 


The Judicial Officer affirmed the Decision and Order by Judge Bernstein ordering respondent 
to cease and desist from engaging in business without filing and maintaining an adequate bond 
or its equivalent, from engaging in the business of a dealer while insolvent, from issuing NSF 
checks in payment for livestock, from failing to pay when due for livestock, and from failing to 
pay for livestock. The order also suspends respondent as a registrant under the Act for 5 years 
and thereafter, until he demonstrates he is no longer insolvent and complies with the bonding 
requirements. If a registrant’s current liabilities exceed current assets, he is insolvent. 
Respondent did not have a line of credit with his bank, but even if he did, the fact that the bank 
failed to honor the line of credit would not be a defense or a mitigating circumstance. 
Depending on his bank to obtain the proper bond is no defense and is not a mitigating 
circumstance. The issuance of NSF checks and failing to pay when due and failing to pay the 
full purchase price for livestock violate the Act. The Department’s severe sanction policy is no 
longer followed. A preponderance of the evidence is all that is required. Although the 
Department regards a violation as willful if respondent acts in careless disregard of statutory 
requirements, respondent’s conduct here meets the Tenth Circuit’s standard of an intentional 
misdeed or such gross neglect of a known duty as to be the equivalent thereof. However, 
willfulness is not required here because of prior notice and an opportunity to achieve 
compliance. A prior cease and desist order and suspension order constitutes prior notice. 
Inference drawn against party who fails to call a witness whose testimony would have been 
expected. The sanction imposed here is appropriate considering respondent's prior violations 
and the fact that respondent was speculating in the futures market instead of paying livestock 
sellers. The criteria in 7 U.S.C. § 213(b) is relevant only as to civil penalties. It would not be 
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appropriate to reopen the hearing to permit respondent to show that he settled civil litigation 
with his bank because the settlement agreement would not reveal the reasons for the settlement, 
and the bank’s failure to carry out an informal line of credit would not be a defense. 


Andrew Y. Stanton, for Complainant. 

David Black and Randall L. Skeen, Salt Lake City, UT, for Respondent. 
Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


These are two disciplinary proceedings under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.),' which 
proceedings were consolidated for hearing. An Initial Decision and Order was 
filed on January 31, 1991, by Administrative Law Judge Edwin S. Bernstein 
(ALJ) ordering respondent (with regard to the complaint in P.&S. Docket No. 
D-89-28) to cease and desist from engaging in business without filing and 
maintaining an adequate bond or its equivalent; and (in P.&S. Docket No. 
D-89-74) to cease and desist from engaging in the business of a dealer while 
insolvent, from issuing NSF checks in payment for livestock, from failing to 
pay when due for livestock, and from failing to pay for livestock. The order 
also suspends respondent as a registrant under the Act for 5 years and 
thereafter, until he demonstrates he is no longer insolvent and complies with 
the bonding requirements under the Act and the regulations. 

On March 5, 1991, respondent appealed to the Judicial Officer, to whom 


final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).2 Complainant 
filed a Reply on March 20, 1991. Respondent filed a Petition to Reopen 
Hearing on March 7, 1991, to which complainant filed a Reply on March 12, 
1991. The case was referred to the Judicial Officer for decision on March 22, 
1991. 


‘See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date of the order is changed in view of the appeal. 
Respondent’s Petition to Reopen Hearing is denied, for the reasons set forth 
below. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. And, where I have made additions to the ALJ’s Initial Decision, 
these are set off in brackets ([]). 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


These are two disciplinary proceedings under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.) (the "Act"), 
which were consolidated for hearing. 

The Complaint in [P.&S.] Docket Number D-89-74, filed on June 6, 1989, 
alleged that Respondent Jeff Palmer, d/b/a Palmer Cattle Company, willfully 
violated section 312(a) of the Act (7 U.S.C. § 213(a)) by conducting business 
as a livestock dealer subject to the Act between October 31, 1988, and 
December 7, 1988, notwithstanding the fact that during such period his current 
liabilities exceeded his current assets. The Complaint also alleged that 
Respondent willfully violated sections 312(a) and 409 (7 U.S.C. §§ 213(a), 
228b) by issuing checks which were returned unpaid because Respondent did 
not have and maintain sufficient funds available in the account upon which the 
checks were drawn to pay the checks. In addition, the Complaint alleged that 
Respondent willfully violated sections 312(a) and 409 (7 U.S.C. §§ 213(a), 
228b) by purchasing livestock and failing to pay, when due, the full purchase 
price for the livestock, with a current indebtedness of $646,808.92. 

In Respondent’s August 22, 1989, Answer in [P.&S.] Docket No. D-89-74, 
he admitted the jurisdictional allegations of the Complaint. Respondent 
denied that his current liabilities exceeded his current assets, although he 
admitted having conducted business as a livestock dealer during the period 
October 31, 1988, through December 7, 1988. Respondent also admitted that 
his checks had been returned by his bank as alleged in the Complaint and that 
he failed to pay the livestock sellers set forth in the Complaint and currently 
owed $646,808.92. Respondent alleged as an affirmative defense that he had 
sufficient assets and credit lines to cover the transactions but did not make 
payment because his bank failed to pay for the transactions as agreed. 

The Complaint in [P.&S.] Docket Number D-89-28, filed on December 19, 
1988, alleged that Respondent willfully violated section 312(a) of the Act (7 
US.C. § 213(a)) and sections 201.29 and 201.30 of the regulations (9 C.F.R. 
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§§ 201.29, 201.30)), by conducting business subject to the Act without 
maintaining a proper bond. The Complaint alleged that Respondent was 
notified by certified mail received June 3, 1988, that the $10,000.00 surety 
bond that he maintained was inadequate and that it was necessary to increase 
his bond coverage to $90,000.00 before continuing his livestock operations 
under the Act, but Respondent continued to conduct business subject to the 
Act without a proper bond. Respondent filed an Answer on January 24, 1989, 
in which he admitted receiving notice that a bond increase to $90,000.00 was 
required. Respondent alleged that he instructed the bank to secure a line of 
credit to meet such requirement and send the necessary forms to Complainant 
for approval, but later learned that the bank had failed to complete the 
necessary paperwork and mail it to Complainant. 

I presided over a hearing for the cases on September 11 and 12, 1990, in 
Salt Lake City, Utah. Complainant was represented by Andrew Y. Stanton, 
Esq., Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. Respondent was represented by David Black, 
Esq., and Randall L. Skeen, Esq., of Hatch, Morton & Skeen, Salt Lake City, 
Utah. The evidence includes Complainant’s Exhibits (CX), Respondent’s 
Exhibits (RX) and a transcript of testimony (Tr.). 

The parties filed proposed findings of fact, proposed conclusions of law 
and memoranda. All proposed findings, proposed conclusions and arguments 
have been considered. To the extent indicated, they have been adopted. 


Otherwise, they have been rejected as irrelevant, or not supported by the 
evidence. 


Findings of Fact 


1. Respondent Jeff Palmer, doing business as Palmer Cattle Company, is 
an individual whose business mailing address is 2774 Robidoux Road, Sandy, 
Utah 84093. 

2. Respondent is, and at all times material was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 

3. On June 23, 1986, a Decision and Order Upon Admission of Facts by 
Reason of Default was issued by U.S. Department of Agriculture 
Administrative Law Judge William J. Weber against Respondent. Respondent 
was found to have (a) issued insufficient funds checks in purported payment 
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for the purchase of livestock, (b) purchased livestock and failed to pay, when 
due, the full purchase price of such livestock, and (c) as of October 31, 1985, 
had an outstanding indebtedness of $103,962.37 for such livestock purchases. 
Respondent was ordered to cease and desist from committing such violations 
and suspended as a registrant under the Act for a period of 10 years, provided 
that a supplemental order would be issued after the expiration of 120 days 
upon demonstration by Respondent that all unpaid livestock sellers had been 
paid in full. The suspension was lifted by a supplemental order issued by 
Judge Weber on May 14, 1987, upon Respondent’s demonstration of payment. 
Official notice was taken of this Order at the hearing and it was admitted into 
evidence (Tr. 15; CX 52). 

4. During the weeks of December 5 and 12, 1988, two employees of 
Complainant, Deborah Ann Lewis, an auditor and a certified public 
accountant, and Mark Peterson, a marketing specialist, conducted an 
investigation of Respondent at Respondent’s Sandy, Utah, office (Tr. 18). Ms. 
Lewis, the senior investigator, assigned work to Mr. Peterson, and supervised 
and reviewed his work (Tr. 18, 311, 312). 

5. Ms. Lewis and Mr. Peterson obtained Respondent’s business records 
from Debra Booth, Respondent’s sister, who was also his bookkeeper and who 
testified at the hearing as Debra Poulson. (Tr. 19, 69-70). Ms. Lewis and Mr. 
Peterson also spoke with Deano Chlepas, who was associated with Jeffco, a 
firm that Respondent used to speculate in the livestock futures market (Tr. 19, 
20, 425-438, 449-466). Mr. Chlepas’ office adjoined Respondent’s office and 
Respondent and Mr. Chlepas used a common receptionist (Tr. 70). The 
investigators also spoke to Respondent’s certified public accountant and to 
some livestock sellers who appeared at Respondent’s office (Tr. 19). 

6. Ms. Lewis found that Respondent had total current assets of 
$1,313,944.88 and total current liabilities of $2,235,193.42 as of October 31, 
1988 (CX-2). She included Respondent’s livestock inventories as a current 
asset in the amount of $1,033,612.58 (CX 3). This was determined by 
information supplied by the five feedlots where Respondent’s cattle were 
located. Ms. Lewis obtained the value of the livestock directly from four of 
the feedlots, D&D Feedlot, Juniata Feedyards, Fall River Feedyards, and 
Greeley Feeders (CX 3, pages 5-12; Tr. 40-42). As Ms. Lewis could obtain 
only the number of livestock from the documentation provided by Johnson 
Feedlot, she determined the weight and the price per hundredweight by 
referring to Respondent’s sales recap sheet (CX 3, pages 2-6; Tr. 24-40). Ms. 
Lewis’ use of the figures obtained from the feedlots was in accordance with 
normal accounting practice, as these figures are considered to be more 
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reliable than the figures provided by Respondent (Tr. 35, 364). In the case 
of Johnson Feedlot, Ms. Lewis’ use of Respondent’s price and weight figures 
also conformed to normal accounting practice, as these were the only price 
and weight figures available for such livestock (Tr. 36-38, 364). 

7. Ms. Lewis prepared a second balance sheet for Respondent as of 
December 7, 1988, which showed total current assets of $1,126,978.27 and 
total current liabilities of $2,647,950.87 (CX 14). This balance sheet relied on 
much of the documentation used to calculate the balance sheet of October 31, 
1988 (CX 15-33; Tr. 71-85, 123-144). 

8. Respondent’s accounts payable records supporting the December 7, 
1988, balance sheet also included $21,000.00 owed to Dick Landon (CX 24, 
page 5; Tr. 129-130). Ms. Booth informed Ms. Lewis that Respondent’s 
indebtedness to Dick Landon was approximately $21,000.00 (Tr. 130). 

9. Respondent conducted business subject to the Act between October 31, 
1988, and December 7, 1988, as he made 18 purchases of livestock from 13 
sellers during that period, for which he failed to make payment when due (CX 
34-51). 

10. Complainant and Respondent stipulated to the admission into 
evidence of CX 34 and the supporting documentation represented by CX 35- 
51, with the understanding that these documents accurately represent 
Respondent’s purchases of livestock, the amount which Respondent failed to 
pay when due for such livestock, and the five insufficient funds checks written 
by Respondent in connection with these livestock purchases. It was also 
understood that CX 34-51 accurately reflect the amount that Respondent has 
failed to pay for the livestock, with the exception of Stockton Livestock, which 
has since been paid approximately $88,000.00 (Tr. 389) and Ed Wright, who 
has been paid $72,742.31 (Tr. 421), resulting in a total of $458,949.33 that is 
currently unpaid (Tr. 306-311). 

11. The failure of Respondent’s livestock creditors to receive payment 
when due from Respondent has severely hurt their financial well-being and 
has had a harmful effect on the livestock industry (Tr. 88-89, 93, 104-105, 108- 
109). 

12. At the conclusion of the investigation, Ms. Lewis discussed her 
findings with Ms. Booth (Tr. 373). In January 1989, Ms. Lewis gave 
Respondent the information on the balance sheets, and Respondent stated 
that it was not correct (Tr. 360). Ms. Lewis then asked him to support his 
position with documentation and said that she would delay transmitting her 
file to afford him time to send the requested documentation (Tr. 360). 
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Respondent did not provide such documentation despite Ms. Lewis’ telephone 
calls to him in late January and in February 1990 (Tr. 360-361). 

13. On June 20, 1988, Respondent applied to open an account with 
Refco, Inc., Chicago, Illinois, in order to carry out speculative livestock futures 
trading (CX 59, pages 1-9; Tr. 427-429). During the month of December 
1988, Respondent lost $180,794.34 in trades with Refco (CX 59, page 17; Tr. 
450). Respondent also maintained a livestock futures trading account with 
Prudential Bache, and during December 1988, lost $76,703.60 in that account 
(CX 59, page 29; Tr. 451-452). From January 1989 through June 1989, 
Respondent lost $86,852.54 on trades with Prudential Bache (CX 59, page 45; 
Tr. 453). At the hearing, Respondent was given until September 26, 1990, to 
submit evidence that it had accounts with other commodities firms with which 
it made money from December 1988 through June 1989 (Tr. 459-465). 
However, Respondent has not submitted any such evidence. 

14. Respondent maintained a negative balance with Barnes Bank during 
every month of 1988 and a negative balance of over $1,000,000.00 during 
virtually all of August through November (RX 5; Tr. 511). Respondent 
maintained a negative balance of over $3,000,000.00 in conjunction with eight 
transactions in September 1988 (RX 5, page 33), and five transactions in 
October 1988 (RX 5, page 39). 

15. Complainant and Respondent stipulated to the admission into 
evidence of CX 53-58 (Tr. 198-199), which establish that Respondent was 
notified by certified mail received June 3, 1988 (CX 55), that the $10,000.00 
surety bond he maintained to secure the performance of his livestock 
obligations under the Act was inadequate and that it would be necessary to 
increase his bond to $90,000.00 before continuing his livestock operations 
subject to the Act. Respondent engaged in business subject to the Act 
without such a bond increase during at least November and December 1988 
(CX 34). Respondent was later informed in a May 17, 19839, letter that, based 
on his 1988 annual report, a $125,000.00 bond was now required (CX 57). 


Conclusions of Law 
1. Respondent Violated the Act by Engaging in Business from 
October 31, 1988, through December 7, 1988, While His Current 
Liabilities Exceeded His Current Assets. 


Complainant’s auditor, Ms. Lewis, gave extensive testimony at the hearing 
showing that Respondent’s current liabilities exceeded his current assets on 
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October 31, 1988, and December 7, 1988 (Tr. 19-85, 123-145). She identified 
the documentation on which she relied, and such documentation was received 
into evidence (CX 2-33). Ms. Lewis, a certified public accountant, testified 
that throughout her investigation, she followed accepted auditing and 
accounting procedures (Tr. 37, 38, 364). She testified that she conducted the 
investigation with the assistance of another investigator, Mark Peterson, but 
she was his senior and responsible for giving him assignments, supervising his 
work, and reviewing it (Tr. 18, 311). Ms. Lewis testified that she 
comprehensively reviewed everything that Mr. Peterson did during the course 
of the investigation (Tr. 311, 312). Respondent questioned the methods used 
by Ms. Lewis in the course of her investigation, but offered no expert 
testimony from an accountant in rebuttal. Respondent relied only on his own 
testimony, without reference to any documentation whatsoever. Such 
testimony lacks credibility. Complainant has met its burden of showing 
Respondent’s insolvency by a preponderance of the evidence. 

Ms. Lewis’ balance sheet for October 31, 1988, showed that Respondent 
had total current assets of $1,313,944.88 and total current liabilities of 
$2,235,193.42 (CX 2). Ms. Lewis’ balance sheet for December 7, 1988, 
showed that Respondent had total current assets of $1,126,978.27 and total 
current liabilities of $2,647,950.87 (CX 14). Respondent testified that Ms. 
Lewis’ calculation of current assets was in error (Tr. 409-410), contending that 
he had more livestock inventory than she had found because he had cattle in 
transit which were not recorded in the office. However, Respondent’s 
testimony was vague and undocumented. Even when questioned by his own 
counsel (Tr. 410), Respondent admitted he did not really know what 
additional inventory he had: 


Q. So you're telling me there was inventory that you had that is not 
reflected upon Exhibit 2? 


A. That’s correct. But it’s hard for me to say exactly how much. Do 
you know what I’m saying? I know it’s a few hundred thousand dollars, 
but I can’t say, well, at exact amount at this point, but -- 


Respondent’s testimony about his alleged additional inventory, is not 
believable. He testified that he had purchased cattle from Producers 
Livestock on October 29, 1988, for approximately $280,000.00 (Tr. 412) which 
Ms. Lewis did not take into account. However, Respondent did not produce 
the checks or any documentation relating to the alleged purchase. 
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Respondent’s check register (RX 5) shows only two checks to Producers 
Livestock in the last week of October 1988; one for $135,972.17, dated 
October 28, 1988, and one for $426.40, dated October 28, 1988. There is 
nothing in the record which indicates that these checks were in payment for 
cattle purchased that day. They could have been payments for an earlier 
indebtedness. Thus, Respondent’s assertion that he had cattle worth 
$280,000.00 as part of his livestock inventory on October 31, 1988, is not 
credible. 

Respondent testified that he had an additional 10,000 head of cattle for 
which he had made advances of $400,000.00 (Tr. 412). However, Respondent 
did not divulge the name of the seller of such cattle. Respondent testified that 
he sold the cattle to a customer of his whom he did not name and he could 
not say whether he received payment (Tr. 412). This unsupported assertion 
by Respondent also lacks credibility. 

Respondent claims that the cattle he had stored with the feedlots noted by 
Ms. Lewis -- Johnson Feedyards, D&D Feedlot, Juniata Feedyards, Fall River 
Feedyards, and Greeley Feeders -- were worth much more than the amount 
Ms. Lewis determined. His explanation of this increase in value requires an 
assumption that the cattle would gain three pounds a day, which would 
proportionately increase their value in an amount determined by their eventual 
sales price (Tr. 467). However, these assumptions require knowledge of when 
the cattle were placed with the feeders and their cost at that time. Although 
there is documentary evidence showing the cost of the cattle for Johnson 
Feedyards (CX 3, page 5), Juniata Feedyards (CX 3, page 9), Fall River 
Feedyards (CX 3, page 11), and Greeley Feeders (CX 3, page 12), there is no 
evidence when these cattle arrived at the feedyards. Regarding the weight of 
the cattle, Patrick D. Fitzgerald, owner of a livestock auction, testified that 
cattle generally gain "anywhere from a pound to three and a half pounds a 
day" (Tr. 380). Mr. Fitzgerald did not state definitively that Respondent’s 
cattle gained three pounds per day as Respondent claims. In addition, even 
if it is assumed that the cattle being kept at the feedlots did gain weight, 
Respondent has presented no evidence of the degree to which such cattle 
increased in value from the time they were put into the feedlot through the 
dates of M[s]. Lewis’ balance sheets. Thus, Respondent’s claim that such an 
increase in value can be determined by the eventual sales price has not been 
adequately supported and Respondent’s method of valuing his cattle is too 
speculative to overcome Complainant’s evidence. 

Additionally, with respect to D&D Feedlot, Respondent’s version of what 
his cattle were worth directly contradicts the feedlot itself. D&D Feedlot’s 
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attorney, Mr. Dent (CX 3, page 7), stated in a December 29, 1988, letter that 
as of October 31, 1988, $111,372.94 was owed to Respondent on the cattle, 
and as of December 7, 1988, because of losses in the cattle, only $13,151.53 
was owed. Respondent claims that he eventually received between $250,000.00 
and $330,000.00 for the cattle (Tr. 413), and says there was a note from D&D 
Feedlot stating that they owed him $300,000.00 (Tr. 414). However, 
Respondent has not introduced this note or any other supporting 
documentation. 

During the hearing, Respondent’s counsel questioned Ms. Lewis’ inclusion 
of a $60,000.00 account payable from Respondent to Jeffco in her December 
7, 1988, balance sheet (Tr. 354-356) because it was based on the 
undocumented assertion of Deano Chlepas that such funds were owed. 
However, as Ms. Lewis testified, this was a proper accounting practice in view 
of Mr. Chlepas’ position as president of Jeffco and the fact that there was a 
very close working relationship between Respondent and Jeffco (Tr. 372-373). 

It is undisputed that Respondent operated subject to the Act between 
October 31, 1988, and December 7, 1988, by making 18 purchases of livestock 
from 13 sellers. 

Complainant has established that during this period, Respondent’s current 
liabilities exceeded his current assets. In the absence of a statutory definition 
of insolvency, the Department of Agriculture has adopted as the test of 
insolvency whether current liabilities exceed current assets. If a registrant’s 
current liabilities exceed current assets, it is deemed to be insolvent (9 C.F.R. 
§ 203.10). Bowman v. U.S. Department of Agriculture, 363 F.2d 81 (Sth Cir. 
1966). As stated in Bowman, "having in mind the remedial purposes of the 
Act, we hold that the test for determining solvency or insolvency under the 
circumstances here was reasonable. A financial status where current assets 
exceed current liabilities is the sine qua non of prompt payment." Bowman, 
supra, at 85. 

This test for insolvency has been upheld in Blackfoot Livestock Comm’n 
Co. v. Department of Agriculture, Packers and Stockyards Admin., 810 F.2d 916, 
921 (9th Cir. 1987), in which the Court stated: 


The Act prohibits operating a stockyard while insolvent. 7 U.S.C. 
§ 204; Bowman v. United States Dept. of Agriculture, 363 F.2d 81 (Sth 
Cir. 1966). Insolvency is defined as current liabilities exceeding current 
assets. Bowman, 363 F.2d at 84-85. The Secretary defines current 
assets and current liabilities by regulation. 9 C.F.R. § 203.10(b)(1) 
(1982) (assets); 9 C.F.R. § 203.10(b)(2) (1982) (liabilities). 
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Respondent, therefore, was insolvent when he operated subject to the Act 
from October 31, 1988, through December 7, 1988. 

Operating as a market agency or dealer subject to the Act while insolvent 
is an unfair and deceptive practice, in wilful violation of section 312(a) of the 
Act (7 U.S.C. § 213(a)). In re John L. Cooper, d/b/a Cooper Comm'n Co., 
19 Agric. Dec. 160 (1960); In re Souther Buyers, Inc., 14 Agric. Dec. 811 
(1955). 

Further, [the Department holds that] a violation is wilful for administrative 
law purposes if a respondent intentionally does an act which is prohibited, 
irrespective of evil motive or reliance on erroneous advice, or acts with 
careless disregard of statutory requirements [, but the Tenth Circuit holds that 
there must be such gross neglect of a known duty as to be the equivalent of 
an intentional misdeed]. Butz v. Glover Livestock [Comm’n Co.], 411 U.S. 182 
(1973); American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 (Sth 
Cir. 1980), cert. denied, 450 U.S. 997 [(1981)]; Silverman v. CFTC, 549 F.2d 28, 
31 (7th Cir. 1977); [Capitol Packing Co. v. United States, 350 F.2d 67, 78-79 
(10th Cir. 1965);] Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961). 
Respondent clearly knew or should have known that he was insolvent during 
the period October 31, 1988, through December 7, 1988, because of the fact 
that he maintained a negative balance in his checking account over the entire 
year in amounts at times exceeding $3,000,000.00 (RX 5; Tr. 511). 

Since Respondent was insolvent on October 31, 1988, and December 7, 


1988, and operated while insolvent through these two dates [, in gross neglect 
of a known duty], Respondent willfully committed an unfair and deceptive 
practice, in violation of section 213(a) of the Act. 


2. Respondent Willfully Violated the Act and the Regulations by Issuing 
Five Insufficient Funds Checks and Purchasing Livestock from 13 
Sellers but Failing to Pay, When Due, and Failing to Pay the Full 
Purchase Price for Such Livestock. 


It is undisputed that Respondent issued insufficient funds checks, failed to 
pay when due, and failed to pay for livestock purchases. Paragraph V of the 
Complaint [P.&S. Docket No. D-89-74] alleges that Respondent purchased 
livestock and issued insufficient funds checks on five occasions, and failed to 
pay when due 13 livestock sellers for 18 purchases of livestock, with 
$646,808.92 remaining unpaid as of January 23, 1989. Respondent admitted 
these allegations in his Answer and, during the hearing, stipulated to the 
admission into evidence of a schedule that showed such violations (CX 34) 
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and together with supporting documentation (CX 35-51; Tr. 306-311). It was 
understood that these documents accurately represent Respondent’s purchases 
of livestock, the amount which Respondent failed to pay when due for such 
livestock, and the insufficient funds checks written by Respondent in 
connection with these livestock purchases. It was also understood that CX 34- 
51 also accurately reflect the amount Respondent has failed to pay for the 
livestock, with the exception of Stockton Livestock, which has since been paid 
approximately $88,000.00 (Tr. 389) and Ed Wright, who has been paid 
$72,742.31 (Tr. 421), resulting in a total of $458,949.33 that is currently unpaid. 
Although during the hearing, Respondent’s counsel appeared to be denying 
that Respondent purchased livestock from Dick Landon (Tr. 115), the record 
shows otherwise. 

During the hearing, Respondent admitted that he then owed Dick Landon 
the $21,000.00 set forth in CX 34 (Tr. 420). In addition, Respondent’s 
accounts payable records show that Respondent purchased livestock from Dick 
Landon for $21,000.00 (CX 24, page 5; Tr. 129-130), and Ms. Booth told Ms. 
Lewis that Respondent’s indebtedness to Dick Landon was approximately 
$21,000.00 (Tr. 130). 

The issuance of checks in connection with transactions under the Act, 
which are dishonored because of insufficient funds on deposit and available 
in the account on which such checks are drawn, is an unfair and deceptive 
practice and constitute[s] wilful violations of sections 312(a) and 409 of the 
Act (7 U.S.C. §§ 213(a), 228b). Jn re Tiemann, 47 Agric. Dec. 1573, 1579- 
1580 (1988); In re Richard N. Garver, 45 Agric. Dec. 1090, 1095 (1986), aff'd 
sub nom. Garver v. United States, 846 F.2d 1029 (6th Cir.), [cert. denied, 488 
U.S. 820 (1988)]}; In re Farmers & Ranchers Livestock Auction, Inc., 45 Agric. 
Dec. 234 (1986); In re Edzards, 37 Agric. Dec. 1880, 1887 (1978) [; Capitol 
Packing, supra]. 

Failure to pay, when due, the full purchase price of livestock is also a very 
serious violation of the Act and constitutes an unfair and deceptive practice, 
in wilful violation of sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 
228b). In re Richard N. Garver, supra; In re George County Stockyard, Inc., 45 
Agric. Dec. 2342, 2350 (1986); In re Farmers & Ranchers Livestock Auction, 
Inc., supra; In re Donald Hageman, 43 Agric. Dec. 531 (1983) [; Capitol 
Packing, supra}. 
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3. Respondent’s Claim That His Payment Violations Were Caused by the 
Unwarranted Failure of [His] Bank to Continue to Pay His 
Overdrafts Is Not an Adequate Defense. 


Respondent has alleged as an affirmative defense that his issuance[s] of 
insufficient funds checks, failures to pay when due and failures to pay for 
livestock are not wilful violations of the Act, as they were caused by the 
refusal of the Barnes Bank to continue to pay overdrafts on Respondent’s 
checking account. Respondent claims he had an informal line of credit with 
Barnes Bank, and that it was the bank’s unjust decision to stop paying 
Respondent’s overdrafts in November 1988, which led to the payment 
violations set forth in the Complaint. However, the record does not support 
Respondent’s claim that the bank’s actions were unjustified. 

Respondent testified that, starting in approximately 1986, he had an 
understanding with Ron Richins, a Vice-President of Barnes Bank, that the 
bank would loan him money to cover overdrafts (Tr. 399). Respondent 
describes . . . this as a line of credit, although he admits that the arrangement 
was never reduced to writing (Tr. 399-340). However, Respondent’s testimony 
is contradicted by the testimony of Curtis Harris, the President of Barnes 
Bank, who was Executive Vice-President and Mr. Richins’ supervisor during 
1988 (Tr. 146, 149-150). Mr. Harris denied that there was any line of credit 
with Respondent, formal or informal, and stated that if there were such a line 
of credit, he would have been aware of it (Tr. 148). Mr. Harris testified that 
Respondent’s checks were returned in November 1988, because he had 
insufficient funds in his account to cover them (Tr. 148). Mr. Harris stated 
that there was a loan made to Respondent in November 1988, for $300,000.00 
(Tr. 146-147). This was secured by Respondent’s house and airplane (Tr. 
406). 

Thus, Mr. Harris, as the only witness representing the bank, squarely 
contradicted Respondent’s testimony as to whether or not there was a line of 
credit. In order to support Respondent’s assertions, the testimony of 
Mr. Richins would have been important. However, Respondent failed to 
produce Mr. Richins as a witness, even though Respondent’s counsel had 
indicated on his witness list that Respondent would call Mr. Richins as a 
witness. 

However, even if Respondent did have an informal line of credit with 
Barnes Bank, and the Bank should have paid Respondent’s overdrafts to the 
livestock sellers set forth in CX 34, it has been held in numerous decisions 
that the existence of a line of credit is no defense to payment violations under 
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the Act because it provides no security to the unpaid livestock sellers. If the 
bank, lawfully or unlawfully, terminates the line of credit or fails, the sellers 
will have no recourse. This is made clear in Jn re Ozark County Cattle Co., 49 
Agric. Dec. [336] (1990), quoting from In re Richard N. Garver, supra, [45 
Agric. Dec. at 1094-95]: 


Respondent . . . argues that his relationship with his bank and the 
over-draft protection the bank extended to him demonstrate that he did 
not willfully engage in the practices in violation of the Act. However, 
the unilateral termination by the bank of the respondent’s overdraft 
protection demonstrates precisely why such arrangement cannot 
insulate a livestock buyer from accountability under the Act. It gives 
no protection to the sellers of livestock. Respondent’s awareness or 
state of mind at the time the bad checks were issued is of no 
consequence. 


A line of credit or over-draft protection does not provide 
respondent’s creditors the financial security required by the Act and 
regulations. Despite Mr. Garver’s longstanding and friendly 
relationship with his bank, his bank lawfully and unilaterally terminated 
his over-draft protection without notice. Similarly, over-draft protection 
would be of no value if respondent’s bank were to fail. As stated in Jn 
re Thumb Auction Markets, Inc., 37 A.D. 164, 167-168 (1977). “Such 
protection fails to fulfill respondent’s obligation under statutory and 
regulatory requirements. . . ." 


Decisions under the Act and regulations have established that a line 
of credit or over-draft protection extended by a bank is no defense to 
a charge of insolvency or custodial account violations. Jn re Thumb 
Auction Markets, Inc., supra; In re Hugh B. Powell, 41 A.D. 1354, 1360 
(1982); In re Sechrist Sales Co., 36 A.D. 665, 668, 670-75 (1977); In re 
Harry Hardy, 33 A.D. 1383, 1401 (1974). Similarly, over-draft 
protection cannot be a defense to a charge of issuing insufficient funds 
checks. 


The lack of protection afforded livestock sellers by the existence of a line 
of credit was emphasized in Jn re Harry Hardy, 33 Agric. Dec. 1383, 1401 
(1974): 
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The existence of a line of credit under which the bank agrees to 
honor a check notwithstanding the absence of funds in the account is 
not as much protection to consignors as cash in the account. The line 
of credit could be immediately withdrawn in the event of a sudden 
business failure by the respondents. In these times, sudden and 
unexpected business failures have occurred, not only in the livestock 
industry, but in many other industries. In addition, a line of credit 
would be of no value if the bank extending the line of credit failed. 


Thus, Respondent’s livestock sellers should not have been placed in a 
position where they were compelled to rely on, at best, an informal credit line 
under which Respondent operated for months with a negative balance in his 
checking account in excess of $1,000,000.00 and at times exceeding 
$3,000,000.00 (RX 5; Tr. 511). By depending upon the Barnes Bank for, at 
best, an “informal” line of credit in the absence of any written agreement, 
Respondent acted in careless disregard of the Act’s requirements [to the point 
of such gross neglect of a known duty as to be the equivalent of an intentional 
misdeed,] and clearly, willfully violated the Act. 


4. Respondent Willfully Violated the Act by Engaging in Business 
Without an Adequate Bond, and His Reliance on Barnes Bank to 
Secure a Bond Is Not an Adequate Defense. 


The parties have stipulated to the admission into evidence of CX 53-58 
(Tr. 198-199), which establish that Respondent was notified by certified mail 
received June 3, 1988 (CX 55), that the $10,000.00 surety bond he maintained 
to secure the performance of his livestock obligations under the Act was 
inadequate and that it would be necessary to increase his bond to $90,000.00 
before continuing his livestock operations subject to the Act. Respondent has 
admitted in his Answer and in his testimony during the hearing (Tr. 306-311) 
that he engaged in business subject to the Act during at least November and 
December 1988, during which time Respondent did not have a proper bond. 
This constitutes a violation of 7 U.S.C. § 204 and 7 U.S.C. § 213(a). 

Respondent has stated in his Answer that he assumed his bank had sent 
in the necessary information to the Department. However, this is not a legally 
adequate defense. As the Judicial Officer stated in In re Danny Cobb and 
Crockett Livestock Sales Co., 48 Agric. Dec. [234, 269] (1989), aff'd sub nom. 
Danny Cobb and Crockett Livestock Sales Co. v. Yeutter, [889 F.2d 724 (6th 
Cir. 1989)]}: 
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Moreover, the arguments that respondents were “seeking” a bond 
during the period of violation and that no one was hurt financially are 
not mitigating. It is well-settled that operating without a bond is a 
serious violation, and efforts to secure a bond do not mitigate from the 
violation. Also, whether anyone was shown to have been financially 
hurt is immaterial, since the Department’s duty is to stop unlawful 
practices in their incipiency. 


See also In re Tiemann, supra. 
5. The Sanction Requested by Complainant Is Appropriate. 


Complainant has requested that Respondent cease and desist from 
operating while insolvent, issuing insufficient checks in purported payment for 
livestock purchases, failing to pay, when due, and failing to pay for livestock, 
as well as operating without a proper bond. Complainant has also requested 
that Respondent be suspended for a period of 5 years and thereafter until 
solvency is demonstrated, and until he obtains a proper bond (Tr. 200-207, 
526-529). This requested sanction makes no provision for Respondent to be 
permitted back in the industry as a registrant or an employee of a registrant 
at any time prior to the termination of his suspension period. 

Contrary to Respondent’s claims that there are mitigating circumstances 
which should be considered, the record reveals aggravating circumstances 
which call for a very severe sanction in this case. There were several 
violations -- the issuance of five insufficient funds checks, the failure to pay 
when due 13 sellers for 18 purchases of livestock, and the failure to pay 
$458,949.33. The violations are serious. A default order had been issued 
against Respondent on June 23, 1986, which made a finding of similar 
violations of the issuance of insufficient funds checks, the failure to pay when 
due for purchases of livestock, and the failure to pay for livestock, for which 
a ten-year suspension was issued (CX 52; Tr. 15). 

Complainant’s sanction recommendation is in accord with this 
Department’s sanction policy. It [was for many years] the policy of this 
Department to impose severe sanctions for violations of any of the regulatory 
programs administered by the Department that are repeated, in order to serve 
as an effective deterrent not only to the respondent but to potential violators. 
The basis for the Department’s severe sanction policy is set forth at great 
length in numerous decisions. Jn re Richard N. Garver, supra; In re Esposito, 
38 Agric. Dec. 613, 624-625 (1979); In re Worsley, 33 Agric. Dec. 1547, 1556-71 
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(1974); In re Miller, 33 Agric. Dec. 53, 64-80 (1974), aff'd per curiam, [4]98 
F.2d 1088 (Sth Cir. 1974). 

[However, the "severe" sanction policy, set forth in cases like those above, 
will no longer be followed, as announced in In re S.S. Farms Linn County, Inc. 
(Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. Dec. 
___, Slip op. at 29 (Feb. 8, 1991), appeal docketed, No. 91-70169 (9th Cir. 
Mar. 8, 1991). Rather the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes of 
the statute, along with all relevant circumstances, giving appropriate weight to 
the administrative recommendations.]} 

Respondent argues that his reliance on his bank to continue to pay his 
overdrafts is a mitigating circumstance. However, as indicated previously, it 
has been repeatedly held that the existence of a line of credit is no defense to 
payment violations because it provides no security to the unpaid livestock 
sellers. In re Ozark County Cattle Co., supra; In re Richard N. Garver, supra; 
In re Thumb Auction Markets, Inc., supra; In re Hugh B. Powell, supra; In re 
Sechrist Sales Co., supra; and In re Harry Hardy, supra. Respondent's livestock 
sellers should not have been placed in the extremely risky financial position 
in which they were compelled to rely on an arrangement between Respondent 
and his bank under which Respondent operated for months with a negative 
balance in his checking account in excess of $1,000,000.00 and at times 
exceeding $3,000,000.00 (RX 5; Tr. 511). Respondent’s actions have severely 
hurt the financial well-being of his livestock sellers and had a harmful effect 
on the livestock industry (Tr. 88-89, 93, 104-105, 108-109). 

With respect to Respondent’s expectation that the Barnes Bank would 
secure his bond, such decisions as In re Danny Cobb and Crockett Livestock 
Sales Co., supra, and In re Tiemann, supra, show that not only is this 
circumstance not a legally adequate defense to conducting business subject to 
the Act without a bond, but is also not considered a mitigating circumstance. 

Aggravating circumstances include the existence of the previous order in 
1986 involving similar violations (CX 52) which imposed a 10-year suspension, 
as well as that although Respondent was deeply in debt to the livestock sellers 
listed in CX 34, Respondent was speculating in the livestock futures market 
and losing a considerable amount of money which could have been used to 
help to pay these sellers. During December 1988, when Respondent incurred 
much of the livestock debt set forth in CX 34, Respondent lost $180,794.34 on 
trades with Refco, Inc. (CX 59, page 17; Tr. 450). Respondent also lost 
$86,852.54 on trades with Prudential Bache from January 1989 through June 
1989 (CX 59, page 45; Tr. 453). Although at the hearing Respondent claimed 
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that he had actually made money as a result of his livestock futures trading 
from December 1988 through June 1989 (Tr. 460), Respondent was given until 
September 26, 1990, to submit evidence to support his claim and did not do 
so. This leads to the inference that Respondent has no such evidence. Jn re 
Sam Odom, 48 Agric. Dec. [519] (1989); In re Mendicoa, 48 Agric. Dec. [409] 
(1989); In re Murfreesboro Livestock Market, Inc., 46 Agric. Dec. 1216, 1229- 
1230 (1987). 

Thus, the evidence strongly supports Complainant’s proposed sanction of 
a cease and desist order against Respondent, and Respondent’s suspension as 
a registrant for five years and thereafter until he demonstrates solvency and 
obtains the required bond. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues that complainant has not carried its burden of proof, 
but complainant has proven the allegations of both Complaints by much more 
than a preponderance of the evidence, which is all that is required.’ 

Respondent has made no arguments on appeal concerning the ALJ’s 
decision in P.&S. Docket No. D-89-28 (operating without sufficient bond), 
which is hereby affirmed. 

In P.&S. Docket No. D-89-74, respondent argues (Respondent’s Appeal 
Petition, Mar. 5, 1991) ("Petition") that his payment violations were not willful 
because his bank unfairly terminated his informal line of credit; that 
complainant failed to prove insolvency; and that the sanctions imposed by the 
ALJ are too harsh, based upon the nature of the alleged violations. 

I have carefully considered all of respondent’s arguments and find them 
devoid of merit. In sum, respondent has one of the weakest positions on 
appeal for these types of violations as I have seen in my over 20 years as 
Judicial Officer. 

What respondent does have, and argues skillfully, is a good understanding 
of the ongoing disagreement, between the Department and the Tenth and 
Fourth Circuits, over what standard of conduct constitutes "willfulness” under 
§ 558(c) of the Administrative Procedure Act (APA) (5 U.S.C. § 558(c)). The 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Department’s views are set forth in In re The Caito Produce Co., 48 Agric. 
Dec. 602, 646-53 (1989), set forth as Appendix A; Jn re Shatkin, 34 Agric. 
Dec. 296, 297-314 (1975), set forth as Appendix B. See also the Department’s 
Petition for Rehearing in Capital Produce Co. v. United States, 930 F.2d 1077 
(4th Cir. 1991), set forth as Appendix C. 

Perhaps, in a case where the facts were at least somewhat on the side of 
respondent, it is possible that respondent might successfully exploit this 
disagreement. But in the instant proceeding, the facts--and the law--are so 
overwhelmingly against respondent, that respondent’s conduct was willful 
under the standard followed in the Tenth and Fourth Circuits. 

Specifically, respondent argues that he should be exculpated because of 
distinctions between the Department’s willfulness standard of "careless 
disregard of statutory requirements" (Goodman v. Benson, 286 F.2d 896, 900 
(7th Cir. 1961)), and the Tenth Circuit’s standard of "an intentional misdeed 
or such gross neglect of a known duty as to be the equivalent thereof" (Capitol 
Packing Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965)). However, 
I have found that the respondent’s conduct, as set forth by the ALJ in the 
Initial Decision’s Findings of Fact, and Conclusions of Law (Jan. 31, 1991), 
constitutes such gross neglect of a known duty as to be the equivalent of 
intentional misdeed. My determination is explained more specifically below. 

However, before discussing willfulness, willfulness is not required here as 


to the payment and bonding violations because respondent received prior 
notice in writing with opportunity to demonstrate or achieve compliance. The 
Administrative Procedure Act provides (5 U.S.C. § 558(c)): 


(c)  ... Except in cases of willfulness ... the ... suspension . . . of 
a license is lawful only if, before the institution of agency proceedings 
therefor, the licensee has been given -- 


(1) _ notice by the agency in writing of the facts or conduct which 
may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with all 
lawful requirements. 


As to the bond violation, respondent received written notice by certified 
mail dated June 1, 1988, and received June 3, 1988, that unless his bond was 
increased from $10,000 to $90,000, “appropriate administrative or court action" 
would be considered, which could result in a "cease and desist order with the 
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suspension of your registration under the Act until you fully comply with the 
bonding requirements" (CX 55, p. 1). 

As to the payment violations, respondent received written notice and an 
opportunity to demonstrate or achieve compliance when Administrative Law 
Judge William J. Weber filed a Decision and Order Upon Admission of Facts 
by Reason of Default on June 23, 1986, finding that respondent had 
committed similar payment violations, ordering respondent to cease and desist 
from such practices, and suspending his registration for 10 years, with the 
suspension to be lifted after 120 days, upon demonstration that all unpaid 
livestock sellers had been paid in full (CX 52). This was the strongest 
possible notice to respondent that such payment practices are unlawful, with 
an opportunity given to demonstrate or achieve compliance. Just over 2 years 
later, in 1988, the present, similar payment violations occurred. Accordingly, 
no further notice was required. As stated in In re American Fruit Purveyors, 
Inc., 30 Agric. Dec. 1542, 1578-79, 1582 (1971): 


The Attorney General’s Manual on the Administrative Procedure Act 
(1947), pp. 90-91, explains section 9(b) as follows: 


This sentence requires an agency to give a licensee an 
opportunity to change his conduct before his license can be 
revoked by the agency unless the licensee’s conduct is willful or 
the public health, interest or safety requires otherwise. Thus, if 
a particular licensee should under ordinary circumstances 
transcend the bounds of the privilege granted to him, the agency 
which has granted him the license must inform him in writing of 
such conduct and afford him an opportunity to comply with the 
requirements of the agency before it can revoke, withdraw, 
suspend or annul his license. While the warning must be in 
writing, it need not take any special form. 


No prior notice need be given if the licensee’s conduct is willful. 
In such a situation the license may be revoked immediately 
without "another chance." Also, "another chance" need not be 
given where “the public health, interest, or safety requires 
otherwise." 
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It is clear that only one notice is required by section 9(b) of the 
Administrative Procedure Act, that is, once a licensee has been 
adequately warned, if he subsequently violates the Act, the agency may 
proceed to suspend his license without any further warning, notice, or 
opportunity to demonstrate informally that he did not violate the Act. 


Also, the written notice need not be in any particular form. "The 
‘written notice’ called for by the statute need not include an express 
offer of ‘opportunity to demonstrate or achieve compliance with all 
lawful requirements.’ It is enough that such opportunity be ‘accorded,’ 
on some fair and reasonable basis." Shuck v. Securities and Exchange 
Commission, 264 F.2d 358, 360 (C.A.D.C.).” 


*For example, if an agency issues a cease and desist order against 
a licensee, that is adequate notice under section 9(b) (see American Air 
Transport and Flight School, Inc., Enforcement Proceeding, 2 Pike & 
Fisher Ad. L. 2d 213, 216 (C.A.B.); same case, Revocation Proceeding, 
2 Pike & Fisher Ad. L. 2d 733, 737). 


Respondent mistakenly argues that "notice for an opportunity of 
compliance in a preceding action does not constitute notice in a subsequent 


action for purposes of § 558(c). Hutto Stockyard [, Inc.] v. U.S. Department 
of Agriculture, 903 F.2d 299, 304 (4th Cir. 1990)" (Petitioner’s Appeal at 3). 
However, Hutto does not stand for that principle. Hutto holds merely that 
outdated warning letters, given more than a decade earlier, which were 
followed by a subsequent inspection in which compliance had been achieved, 
were insufficient notice under the Administrative Procedure Act. Specifically, 
the court held (903 F.2d at 304): 


Hutto contends that it was not given notice of the facts or conduct 
warranting suspension as required by section 558(c) of the APA. It 
concedes that during the 1960’s and 1970’s USDA issued several 
written warnings concerning possible improper weighing and record- 
keeping practices at the Holly Hill location. Although USDA argues 
that these warnings constituted sufficient notice, the last warning was 
given in 1976, more than a decade before the instant violations. Also, 
USDA inspected Hutto’s Holly Hill location in 1982 and found that 
Hutto was employing proper weighing procedures. We therefore 
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conclude that, under the circumstances here, the outdated warning 
letters do not constitute the notice envisioned and required by section 
558(c). [Footnote omitted.] 


Since the 5-year suspension order in this case would be imposed for the 
payment violations alone, without the bond violation and the insolvency, there 
is no issue of willfulness in this case, except for the continuing suspension 
order until solvency is demonstrated. But in any event, respondent’s violations 
were willful. 

My discussion herein follows the Tenth Circuit’s analysis and decision in 
Capitol Packing, where, admittedly, the court adopted the appellant’s 
(respondent’s) position on "gross neglect"; but, nonetheless, found respondent’s 
conduct willful, as follows (Capitol Packing, id.) (emphasis added): 


An examination of the cases cited above leads one to the conclusion 
that they support the interpretation of “willfulness" contended for by 
appellants, that is, an intentional misdeed or such gross neglect of a 
known duty as to be the equivalent thereof. This interpretation 
receives support from the legislative history of the Administrative 
Procedure Act. As stated in the House Report on the Act, in 
discussing § 9(b): 


"The exceptions to the second sentence, regarding 
revocations, apply only when the demonstrable facts fully and 
fairly warrant their application. Willfulness must be manifest." 
H.R.Rep.No.1980, 79th Cong., 2d Sess. 41 (1946). 


See also, S.Rep.No.752, 79th Cong., 1st Sess. 25 (1945), 92 Cong.Rec. 
5654 (remarks of Congressman Walter). 


However, even under the appellant’s definition of "willfulness," it 
would appear that the refusal to sell off top loads was a wilful violation 
of the Act and regulations thereunder since it was in disregard of a 
specific regulation. 


Respondent’s violations herein are similarly "willful," since operating while 
insolvent; failing to pay, when due; failing to pay; and operating without a 
proper bond, specifically violate the Act (7 U.S.C. §§ 204, 228a, 288b), and the 
regulations (9 C.F.R. §§ 201.29, 39, .43, 203.10). 
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An examination of "Complainant’s Response to Respondent’s Appeal 
Petition" (Mar. 20, 1991), reveals that complainant has correctly responded to 
each of respondent’s arguments on appeal. Because I agree generally with 
complainant’s response, and due to workload considerations, I have relied 
considerably on complainant’s response. 

Respondent argues that his payment violations were not willful because his 
bank unfairly terminated his informal line of credit. Respondent also argues 
that complainant failed to prove respondent’s insolvency. Finally, respondent 
maintains that the sanction granted was too harsh considering the nature of 
the violations. These arguments are without merit, as explained below. 


1. Willfulness Is Not Required Here, But Respondent’s Payment 
Violations Were Willful. 


Respondent does not deny that he issued insufficient funds checks in 
purported payment for livestock purchases and that he failed to pay when due 
and failed to pay for livestock, but argues that these violations were not willful 
because his bank unfairly terminated his informal line of credit. 

As shown above, in view of prior notice in writing and opportunity to 
demonstrate or achieve compliance as to the payment violations, a finding of 
willfulness is not necessary. But even if a finding of willfulness were 
necessary, the ALJ correctly concluded that respondent’s payment violations 


were willful (Initial Decision at 13-17), and ruled that the record does not 
support respondent’s defense that these violations occurred because the bank 
unjustifiably terminated his line of credit (Initial Decision at 15). Further, the 
ALJ properly found that even if the bank’s actions were not justified, 
respondent’s violations were nonetheless willful (Initial Decision at 16-17). 


a. Respondent Failed to Establish the Affirmative Defense That 
Barnes Bank Unjustifiably Terminated His Line of Credit. 


In his answer to the Complaint, respondent raised an affirmative defense 
that he had been given an informal line of credit by Barnes Bank, his lending 
institution, and that the bank had unjustifiably terminated the line of credit. 
It is respondent’s position that his payment violations were not willful since 
they stemmed directly from this unlawful termination, which he could not have 
foreseen. However, the ALJ found that the record does not support 
respondent’s claim that the bank’s actions were unjustified. This factual 
determination of the ALJ, made after he carefully observed the witnesses and 
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thoroughly analyzed the evidence (Initial Decision at 15-16), is fully supported 
by the record. 

The Judicial Officer has consistently given great weight to findings of fact 
by Administrative Law Judges, stating in In re Spencer Livestock Comm’n Co., 
46 Agric. Dec. 268, 407 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988), that "[t]he 
superior advantages of the ALJ, who saw and heard the witnesses testify, for 
determining their credibility, including determining the expertise and 
credibility of expert witnesses, is well recognized." 

In his Petition, respondent points to "[c]ompetent testimony” at the hearing 
which purportedly demonstrated that respondent had a continuing line of 
credit with Barnes Bank from 1980 through 1988 (Petition at 18). The 
testimony to which respondent makes reference is that of respondent himself. 
However, as shown below, the ALJ did not agree with respondent’s 
characterization of his testimony, as he determined that respondent’s 
testimony was not credible. 

The ALJ noted that while respondent testified that, starting in 
approximately 1986, he had an understanding with Ron Richins, a vice- 
president of Barnes Bank, that the bank would loan him money to cover 
overdrafts, this arrangement was never reduced to writing (Initial Decision at 
15). He did find that Barnes Bank had made a loan to respondent in 
November 1988 of $300,000, secured by respondent’s house and airplane 
(Initial Decision at 15-16). In his Petition, respondent notes his testimony that 
in mid-November 1988, he was requested by Mr. Richins to sign a promissory 
note in blank, and “was affirmatively led to believe by Mr. Richins that the 
limit would be in excess of $1,000,000.00," but that the "Note was subsequently 
backdated and filled in to contain a $300,000.00 credit limit" (Petition at 20). 
However, the ALJ ruled that the bank had issued only a $300,000 loan. 

I agree with the ALJ who found it very significant that respondent’s 
testimony was refuted by the testimony of Curtis Harris, the president of 
Barnes Bank, who was executive vice-president and Mr. Richins’ supervisor 
during 1988, when respondent’s violations of the Act occurred. The ALJ also 
noted that Mr. Richins was never called to testify, as follows (Initial Decision 
at 16): 


Thus, Mr. Harris, as the only witness representing the bank squarely 
contradicted Respondent’s testimony as to whether or not there was a 
line of credit. In order to support Respondent’s assertions, the 
testimony of Mr. Richins would have been important. However, 
Respondent failed to produce Mr. Richins as a witness, even though 
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Respondent’s counsel had indicated on his witness list that Respondent 
would call Mr. Richins as a witness.‘ 


In his Petition, respondent makes reference to testimony of Debra 
Poulson, respondent’s sister, and certain livestock sellers that they were told 
by Mr. Richins that Barnes Bank would cover respondent’s overdrafts 
(Petition at 19-22). However, unlike respondent, these witnesses never 
claimed that they were told that the payment of these overdrafts constituted 
a line of credit. 

Respondent’s contention that there was a line of credit and that the actions 
of Barnes Bank were unjustified rests solely upon his own testimony, which 
the ALJ correctly found to lack credibility. Therefore, the ALJ’s factual 
determination that there was no credit line or unjust actions by Barnes Bank 
is supported by the record. 


b. Even if Barnes Bank Unjustifiably Terminated Respondent’s 
Credit Line, Respondent’s Violations Were Willful. 


The ALJ properly concluded that even if it is assumed that respondent had 
an informal line of credit with Barnes Bank and that the bank unjustifiably 
terminated the line of credit, respondent’s payment violations were 
nonetheless willful (Initial Decision at 16-17). 

As the ALJ noted (Initial Decision at 16-17), it has been held in many 
decisions under the Act that the existence of a line of credit is no defense to 
payment violations because it provides no security to the unpaid livestock 
sellers. If the bank, lawfully or unlawfully, terminates the line of credit or 
fails, the sellers will have no recourse. In re Ozark County Cattle Co., 49 
Agric. Dec. 336 (1990); In re Garver, 45 Agric. Dec. 1090, 1095 (1986), aff'd, 
846 F.2d 1029 (6th Cir.), cert. denied, 488 U.S. 820 (1988); In re Powell, 41 
Agric. Dec. 1354, 1360 (1982); In re Thumb Auction Markets, Inc., 37 Agric. 
Dec. 164, 167-168 (1977); In re Sechrist Sales Co., 36 Agric. Dec. 665, 668, 
670-75 (1977); In re Hardy, 33 Agric. Dec. 1383, 1402 (1974). 


“As I have held in decisions too numerous to list here, and most recently in Jn re Horton, 50 
Agric. Dec. 430, slip op. at 33 (May 14, 1991): "It is certainly a maxim that all evidence is to be 
weighed according to the proof which it was in the power of one side to have produced and in 
the power of the other side to have contradicted." Jn re Grady, 45 Agric. Dec. 66, 109 (1986). 
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The ALJ found that respondent had maintained a negative balance with 
Barnes Bank during every month of 1988, in an amount over $1,000,000 during 
virtually all of August through November 1988, and an amount over $3,000,000 
in conjunction with eight transactions in September 1988 and five transactions 
in October 1988 (Initial Decision, Finding of Fact 14, at 7). Consistent with 
the above-cited decisions, the ALJ stated that respondent’s livestock sellers 
should not have been placed in a position where they were compelled to rely 
on, at best, an informal credit line not based on any written agreement, under 
which respondent operated for months with such large negative balances in his 
checking account. The ALJ, therefore, correctly held that respondent acted 
in careless disregard of the Act’s requirements in willful violation of the Act 
(Initial Decision at 17). For the reasons set forth below, I further find that 
respondent’s violations amount to such gross neglect of a known duty as to be 
the equivalent of intentional misdeeds. 

Under the "gross neglect" standard of Capitol Packing and Hutto Stockyard, 
Inc. v. U.S. Department of Agriculture, 903 F.2d 299 (4th Cir. 1990), 
respondent’s conduct was willful. Respondent had been the subject of a 
previous administrative order in 1986 suspending him as a registrant for 10 
years for issuing insufficient funds checks, failing to pay, when due, for 
livestock, and failing to pay for livestock--the very same violations he 
committed in this case (Initial Decision, Finding of Fact 3, at 3-4). 
Respondent was permitted to re-enter the livestock industry with the 
expectation that he would operate his business in a responsible manner. 
However, respondent consistently maintained an overdrawn checking account 
of over $1,000,000, at times exceeding $3,000,000. Whether or not respondent 
had an informal credit line with Barnes Bank, these practices were reckless, 
because it placed all of his livestock creditors at unlawful risk. Moreover, 
respondent was conclusively shown to have gambled and lost significant 
monies on the futures market, instead of using them to pay these livestock 
creditors (Initial Decision, Finding of Fact 13, at 6-7). Respondent certainly 
engaged in gross neglect of his known duties under the Act. 

Respondent constructs a straw man argument that the willfulness definition 
was not intended to impose a standard of "strict liability," with no 
consideration given to the issue of fault (Petition at 13-17). Nonetheless, I 
would agree with this principle, and only point out that the Department has 
no strict liability standard. (Even operating with careless disregard of 
regulatory requirements constitutes fault.) However, the record in this case 
shows clearly that respondent was at fault. The factors set forth above, the 
previous decision entered against respondent for essentially the same 
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violations as here, respondent’s extensively overdrawn checking account, and 
respondent’s gambling on the futures market, make it evident that respondent 
was operating irresponsibly, recklessly, and in gross neglect of his known 
duties under the Act. Therefore, respondent’s violations were unquestionably 
willful, under either the gross neglect or the careless disregard standard. 


2. The Record Strongly Supports the Finding of Insolvency. 


Respondent contends that complainant failed to provide adequate proof 
to warrant the ALJ’s conclusion that respondent was insolvent on October 31, 
1988, and December 7, 1988, and operated while insolvent on these dates, in 
violation of the Act. The legal and factual bases for the ALJ’s conclusion are 
comprehensively set forth (Initial Decision at 8-13). They show clearly that 
the ALJ’s conclusion was strongly supported by the record and applicable law. 

Respondent contends that the evidence submitted through complainant’s 
principal witness on the issue of respondent’s insolvency, Deborah Lewis, was 
hearsay, although even respondent acknowledges that hearsay evidence is 
admissible in administrative proceedings (Petition at 29-32). See Richardson 
v. Perales, 402 U.S. 389 (1971); 5 U.S.C. § 556(d). 

The crux of respondent’s argument is that the testimony of Ms. Lewis, an 
auditor and certified public accountant who conducted the investigation, and 
the documentary evidence she obtained are not as credible as the testimony 
of respondent. Examination of the record reveals that this argument is 
completely lacking in merit. 

As the ALJ stated (Initial Decision at 8-13), Ms. Lewis gave extensive 
testimony at the hearing showing that respondent’s current liabilities exceeded 
his current assets on October 31, 1988, and December 7, 1988. She identified 
the documentation on which she relied. She testified that throughout her 
investigation, she followed accepted auditing and accounting procedures. She 
testified that she conducted the investigation with the assistance of another 
investigator, Mark Peterson, but was his supervisor and comprehensively 
reviewed everything he did. 

Respondent challenges the accounting and auditing methods used by Ms. 
Lewis (Petition at 33-34). However, respondent never offered any expert 
testimony from an accountant in rebuttal. The testimony of Ms. Lewis, who 
is an experienced auditor and certified public accountant, was therefore 
properly given controlling weight. 

Ms. Lewis prepared a balance sheet for October 31, 1988, showing that 
respondent had total current assets of $1,313,944.88 and total current liabilities 
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of $2,235,193.42. She also prepared a balance sheet for December 7, 1988, 
showing that respondent had total current assets of $1,126,978.27 and total 
current liabilities of $2,647,950.87 (Initial Decision at 8-9). These balance 
sheets show that respondent was insolvent, with an indebtedness that was 
steadily growing. 

Respondent claims he had $1,517,000 in inventory which Ms. Lewis should 
have considered (Petition at 35). Respondent contends that the cattle he had 
stored at feedlots were worth much more than the amount Ms. Lewis 
determined. He points to the testimony of Patrick D. Fitzgerald, owner of a 
livestock auction, who testified that cattle generally gain "anywhere from a 
pound to three and a half pounds a day" (Tr. 380). 

However, as the ALJ said (Initial Decision at 10), any increase in value of 
the stored cattle requires knowledge of when the cattle were placed with the 
feeders and their cost at that time, that the cattle in fact gained 3 pounds per 
day, and that the increase in value can be determined by the eventual sales 
price. Although the record contains evidence of the cost of the cattle at some 
of the feedyards, there is no evidence when these cattle arrived at those 
feedyards (Initial Decision at 10). In addition, even if it is assumed that the 
cattle being kept at the feedlots did gain weight, respondent presented no 
evidence of the degree to which such cattle increased in value from the time 
they were put into the feedlot through the dates for which Ms. Lewis prepared 
the balance sheets. In fact, such a determination requires the dates such 
cattle were sold and the sales prices. These figures were never provided by 
respondent (Initial Decision at 10, 11). In addition, with respect to one of the 
feedlots, D&D Feedlot, respondent’s version of what his cattle were worth 
directly contradicts the feedlot itself (Initial Decision at 11). As the ALJ 
noted, "Respondent’s method of valuing his cattle is too speculative to 
overcome Complainant’s evidence" (Initial Decision at 11). 

Respondent argues that there was evidence that $1,067,000 should have 
been added to his assets to account for cattle that were in transit and were not 
recorded in the office at the time of Ms. Lewis’ investigation (Petition at 36). 
However, the evidence upon which respondent relies is his own vague, 
undocumented testimony about additional inventory which the ALJ stated "is 
not believable" (Initial Decision at 9). My review of the record supports this 
statement. Respondent testified that he had purchased cattle from Producers 
Livestock on October 29, 1988, for approximately $280,000, which Ms. Lewis 
did not take into account. However, respondent did not produce 
documentation relating to the alleged purchase, such as checks or invoices 
(Initial Decision at 9). Respondent testified that he had an additional 10,000 





1790 PACKERS AND STOCKYARDS ACT 


head of cattle for which he had made advances of $400,000. However, 
respondent did not divulge the name of the seller of such cattle. Respondent 
testified that he sold the cattle to a customer of his whom he again did not 
name and could not say whether he received payment from such customer 
(Initial Decision at 10). The ALJ properly concluded that these self-serving, 
unsupported assertions by respondent lacked credibility. 

Respondent does not deny that he operated subject to the Act between 
October 31, 1988, and December 7, 1988, a period of time during which 
respondent’s current liabilities exceeded his current assets. Respondent clearly 
knew or should have known that he was insolvent during the period October 
31, 1988, through December 7, 1988, as he maintained a negative balance in 
his checking account over the entire year in amounts at times exceeding 
$3,000,000. Respondent was, therefore, insolvent while conducting business 
during this period, in willful violation of § 312(a) of the Act (7 U.S.C. § 
213(a)). See Bowman v. U.S. Department of Agriculture, 363 F.2d 81 (Sth Cir. 
1966); Blackfoot Livestock Comm’n Co. v. Department of Agriculture, 810 F.2d 
916 at 921 (9th Cir. 1987); In re Cooper, 19 Agric. Dec. 160 (1960); and In re 
Southern Buyers, Inc., 14 Agric. Dec. 811 (1955). 


3. The Sanction Imposed Was Proper. 


Respondent asserts that the sanction imposed in the Initial Decision, an 
order requiring respondent to cease and desist from committing the violations 
of the Act found to exist and suspending respondent as a registrant for 5 
years, is improper and excessive. However, the sanction imposed upon 
respondent is entirely appropriate, considering the nature of his violations and 
the aggravating circumstances found to exist by the ALJ. 

As the ALJ stated (Initial Decision at 19), it was for years the policy of the 
Department to impose severe sanctions for violations of any of the regulatory 
programs administered by the Department that are repeated or that are 
regarded by the administrative agency and the Judicial Officer as serious, in 
order to serve as an effective deterrent not only to the respondent but to 
other potential violators as well. The basis for the Department’s severe 
sanction policy is set forth at great length in numerous decisions. Jn re 
Garver, supra; In re Esposito, 38 Agric. Dec. 613, 624-25 (1979); In re Worsley, 
33 Agric. Dec. 1547, 1556-71 (1974); In re Miller, 33 Agric. Dec. 53, 64-80, 
aff'd per curiam, 498 F.2d 1088 (Sth Cir. 1974). Great weight should be given 
to the agency’s recommendation as to sanction given by the administrative 
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officials who are charged with achieving the congressional purpose. See In re 
Worsley, supra, at 1567-68. 

However, the "severe" sanction policy, set forth in cases like those above, 
will no longer be followed, as I announced in Jn re S.S. Farms Linn County, 
Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. 
Dec. _, slip op. at 29 (Feb. 8, 1991), appeal docketed, No. 91-70169 (9th Cir. 
Mar. 8, 1991). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes of 
the statute, along with all relevant circumstances, giving appropriate weight to 
administrative recommendations. 

Respondent complains that complainant’s recommended sanction, as 
testified to at the hearing, should not have been given significant weight 
because complainant’s sanction witness did not sufficiently identify the 
aggravating circumstances in this case (Petition at 41). However, the ALJ 
made abundantly clear the aggravating circumstances that are present here 
(Initial Decision at 20-21). These circumstances are (1) the existence of the 
1986 order involving similar violations which imposed a 10-year suspension, 
and (2) the fact that during the period in which respondent was deeply in debt 
to livestock sellers, he was speculating and losing money in the livestock 
futures market. 

Several years ago, the previously-held sanction policy was changed so as 
to impose very severe sanctions, including 5-year suspension orders, in cases 
where there has been a large failure to pay for livestock. Such sanctions are 
particularly appropriate in cases such as this where there has been a prior 
order for a 10-year suspension for similar violations and the respondent has 
lost money gambling on the futures market when he could have used these 
funds to pay his livestock creditors. As was stated in In re Garver, 45 Agric. 
Dec. 1090, 1101-02 (1986), aff'd sub nom. Garver v. United States, 846 F.2d 
1029 (6th Cir.), cert. denied, 488 U.S. 820 (1988): 


I suggested a drastic change in that [previously held sanction] policy 
in In re Mid-States Livestock, Inc., 37 Agric. Dec. 547 (1977), aff'd sub 
nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978). In that case, 
livestock sellers lost over half a million dollars because respondents 
took money from their livestock business, which was needed to pay 
sellers, and lost it gambling on the commodity futures market (37 
Agric. Dec. at 550). . . . When respondent appealed, I sua sponte raised 
the issue as to whether the sanction should be increased on appeal, and 
suggested in an order requesting additional briefs that a 5-year 
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suspension order seemed appropriate . . . [stating] (37 Agric. Dec. at 
550-51): 


Just last year Congress indicated its concern that livestock 
producers be paid for their livestock by the enactment of 
amendments to the Packers and Stockyards Act which impose 
payment requirements even more stringent than those previously 
imposed by the regulations issued under the Act (Public Law 
94-110, 94th Cong., 2nd Sess.; 90 Stat. 1249). In the House 
Report on the bill relating to these amendments, it is stated (H. 
Rep. No. 94-1043, 94th Cong., 2nd Sess., p. 5; see, also, Sen. 
Rep. No. 94-932, 94th Cong., 2nd Sess., pp. 5-6): 


USDA figures show that in 1973 some $31 billion 
worth of livestock and $4 billion worth of poultry were 
marketed in the United States, representing 
approximately one-third of all farm income. Livestock is 
probably the single most important source of protein in 
the American diet. Thus, livestock producers occupy a 
position of unique national importance. No individual is 
engaged in a riskier endeavor or one more vital to the 
national interest than the _ producer. And no 
entrepreneur is so completely at the mercy of the 
marketplace. The livestock producer, if he successfully 
combats the vicissitudes of weather, financing, 
skyrocketing costs, etc., must sell when his cattle are 
ready irrespective of the market. His livestock may 
represent his entire year’s output. And, if he is not paid, 
he faces ruin. While some may argue that business is 
business and that farmers must take their chances along 
with everyone else, this Committee must view the 
situation from a larger perspective. We would be derelict 
in our responsibilities to the American people if we failed 
to address the evils which have inflicted heavy losses 
upon the very producers upon whom the Nation depends 
for such an important part of its basic food supply. 


In two recent cases involving failure to pay for about 
$766,000.00 and $3.2 million dollars worth of livestock, 
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respectively (In re Robert L. Benefiel, 32 Agr Dec 1684 (1973); 
In re James L. Heller, 34 Agr Dec 1563 (1975)), respondents 
were suspended for five years. Although these cases are not 
weighty precedents because one is a consent case and the other 
a default case, they show, nonetheless, that a 5-year suspension 
order is at least regarded as appropriate in some failure to pay 
cases. I believe that the respondents’ failure to pay over half a 
million dollars in the present case warrants a similar 5-year 
suspension order, particularly since the respondents took the 
money from their successful livestock business to finance their 
gambling ventures. 


Under a similar regulatory program administered by the 
Department involving perishable agricultural commodities, a 
violator’s license is routinely revoked for failing to pay a 
significant amount of money for produce, even where such 
failure is because of legitimate business losses. See, e.g., In re 
Reese Sales Company, 28 Agr Dec 1150 (1969), affirmed sub 
nom. Reese Sales Company v. Hardin, 458 F.2d 183 (C.A. 9); In 
re Sam Leo Catanzaro, 35 Agr Dec 26 (1976), [aff'd, No. 76-1613 
(9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467 (1977)].° 
A revoked licensee may not apply for a new license for two 
years. 7 U.S.C. 499d(b). 


°In re B.G. Sales Co., 44 Agric. Dec. [2021, 2028 (1985)] 
(nonpayment because bank suddenly refused to extend credit as 
it agreed, and the bank took $50,000 of respondent’s funds in 
the bank’s possession); [Jn re Magic City Produce Co., 44 Agric. 
Dec. 1241, 1246 n. 3 (1985), aff'd mem., 796 F.2d 1477 (11th Cir. 
1986) (nonpayment because respondent suffered about $200,000 
in losses in 2-year period from theft of produce from his 
warehouse);] Jn re Jarosz Produce Farms, Inc., 42 Agric. Dec. 
[1505 (1983)] (nonpayment because of bankruptcy caused by 
failure of large purchaser from respondent to comply with its 
contractual agreement); Jn re Oliverio, Jackson, Oliverio, Inc., 42 
Agric. Dec. 1151 (1983) (nonpayment because another firm 
failed to pay respondent $248,805.66); In re Bananas, Inc., 42 
Agric. Dec. 588 (1983) (nonpayment because of a major 
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customer’s insolvency, the failure of other debtors to pay 
respondent, and increased operating costs); Jn re Melvin Beene 
Produce Co., 41 Agric. Dec. 2422, 2428, 2442-44 (1982) 
(nonpayment because of bankruptcy), aff'd, 728 F.2d 347 (6th 
Cir. 1984); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 
1171 (1982) (nonpayment because of bankruptcy), aff'd, 708 F.2d 
774 (D.C. Cir. 1983); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 
1116, 1129 (1982) (nonpayment because of bankruptcy of 
another firm owing respondent $776,459.23), appeal dismissed, 
No. 82-4144 (2d Cir. Oct. 13, 1982); In re V.P.C., Inc., 41 Agric. 
Dec. 734, 746-47 (1982) (nonpayment because of financial dif- 
ficulties); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 
1138-40 (1981) (nonpayment because respondent suddenly and 
unexpectedly lost a major sales account); Jn re United Fruit & 
Vegetable Co., 40 Agric. Dec. 396, 404 (1981) (nonpayment 
because of financial difficulties), aff'd, 668 F.2d 983 (8th Cir.), 
cert. denied, 456 U.S. 1007 (1982); In re Columbus Fruit Co., 40 
Agric. Dec. 109, 113 (1981) (nonpayment because respondent 
lost a major sales account and a large supplier changed its 
course of dealing with respondent, demanding cash on delivery), 
aff'd mem., [673 F.2d 551 (D.C. Cir. 1982)], printed in 41 Agric. 
Dec. 89 (1982); In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) 
(nonpayment because of strike and failure of others to pay 
respondent), aff'd, 673 F.2d 1329 (6th Cir. 1981) (unpublished), 
reprinted in 41 Agric. Dec. 88 (1982); In re John H. Norman & 
Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978) 
(nonpayment because of failure of others to pay respondent); Jn 
re Catanzaro, 35 Agric. Dec. 26, 31 (1976) (nonpayment because 
of railroad strike), affd, [556 F.2d 586 (9th Cir. 1977) 
(unpublished)], printed in 36 Agric. Dec. 467 (1977); In re 
George Steinberg & Son, Inc., 32 Agric. Dec. 236, 266-68 (1973) 
(nonpayment because of financial difficulties), aff'd, 491 F.2d 
988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); accord In re 
Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981) 
(nonpayment because of financial difficulties, including difficulty 
in collecting from others), aff'd, 692 F.2d 1025 (Sth Cir. 1982); 
In re C.B. Foods, Inc., 40 Agric. Dec. 961 (1981) (nonpayment 
because respondent lost a major sales account and three large 
suppliers would no longer extend credit), aff'd mem., 681 F.2d 
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804 (3d Cir. 1982), cert. denied, 459 U.S. 831 (1982); In re 
Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 
(1976) (nonpayment because of financial difficulties), aff'd per 
curiam, 568 F.2d 772 (4th Cir.) (unpublished), cert. denied, 439 
US. 819 (1978); In re Solt, 35 Agric. Dec. 721, 723-24 (1976) 
(nonpayment because of bankruptcy of another firm owing 
respondent over $130,000.00); In re King Midas Packing Co., 34 
Agric. Dec. 1879, 1883, 1885 (1975) (nonpayment because of 
financial difficulties); In re Bailey Produce Co., 8 Agric. Dec. 
1403, 1405 (1949) (nonpayment because of financial difficulties); 
In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) 
(nonpayment because of financial difficulties). 


Subsequent to the decision in Mid-States, just quoted, the Judicial 
Officer overruled that portion of the Department’s sanction policy 
which precluded him from imposing a sanction greater than that 
recommended by the administrative officials (In re Rowland, 40 Agric. 
Dec. 1934, 1952 (1981), affd, 713 F.2d 179 (6th Cir. 1983)). 
Accordingly, if Mid-States were to be decided today, a 5-year 


suspension order would be issued. 


Respondent complains that complainant did not provide sufficient evidence 
to warrant the sanction, as the Act states, at 7 U.S.C. § 213(b), that the 
Secretary must consider the gravity of the offense, the size of the business and 
the effect of the penalty on the person’s ability to continue in business 
(Petition at 41-42). However that section, and the case cited by respondent 
(Petition at 42) which led to its implementation, Bosma v. United States 
Department of Agriculture, 754 F.2d 804 (9th Cir. 1984), were concerned with 
civil penalties only. As stated in 7 U.S.C. § 213(b) (emphasis added): 


The Secretary may also assess a civil penalty of not more than $10,000 
for each such violation. In determining the amount of the civil penalty 
to be assessed under this section, the Secretary shall consider the 
gravity of the offense, the size of the business involved, and the effect 
of the penalty on the person’s ability to continue in business. 
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Considering the great risk to the livestock industry represented by 
respondent’s violations--insolvency, operating while insolvent, issuance of 
insufficient funds checks, failure to pay when due, failure to pay with a current 
debt of $458,949.33, and operating without a sufficient bond--as well as the 
aggravating circumstances present here, it is clear that the sanction issued, a 
cease and desist order and a 5-year suspension, was appropriate. 


Petition to Reopen Hearing 


On March 7, 1991, respondent filed a "Petition to Reopen Hearing," and 
complainant filed a Reply of March 12, 1991. Such Petition is filed under 7 
C.F.R. § 1.146(a)(2), as follows: 


(2) Petition to reopen hearing. A petition to reopen a hearing to 
take further evidence may be filed at any time prior to the issuance of 
the decision of the Judicial Officer. Every such petition shall state 
briefly the nature and purpose of the evidence to be adduced, shall 
show that such evidence is not merely cumulative, and shall set forth 
a good reason why such evidence was not adduced at the hearing. 


Respondent’s Petition is based upon the alleged Consent Decision achieved 
(on purportedly favorable terms to respondent) with Barnes Bank. 


Respondent argues that this constitutes new, non-cumulative evidence on such 
issues as whether a line of credit existed between Barnes Bank and 
respondent, and if Barnes’ unilateral termination thereof was unlawful. 

I disagree. The ALJ found (and I agree) that no line of credit existed, but, 
even if it did, it would not protect creditors as required under the Act and 
regulations. A Consent Decision is not a reason to reopen. Even if 
respondent proved what he says, it would not change the outcome herein. 

Complainant’s Reply (Mar. 12, 1991) succinctly sets forth the reason why 
the Petition to Reopen should be denied, and I adopt these reasons as my 
own. 
The Rules of Practice provide that in order for a Petition to Reopen to be 
granted, the petitioner must show that the evidence to be adduced is not 
merely cumulative and set forth a good reason why such evidence was not 
adduced at the hearing (see 7 C.F.R. § 1.146(a)(2), supra). Respondent’s 
evidence is cumulative, as it does not add any new, relevant information to the 
factual record. 
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In his Petition, respondent attempts to introduce evidence of an alleged 
settlement agreement entered into between respondent and his lending 
institution, Barnes Banking Company, in which the bank agreed to pay 
$350,000. Respondent claims this settlement agreement evidences the bank’s 
“apparent recognition" of the existence of an informal line of credit between 
itself and respondent, and the bank’s "apparent recognition" of the unlawful 
termination of that line of credit. 

However, the settlement agreement which respondent seeks to introduce 
is objectionable for two basic reasons. The first is that it does not establish 
the existence of any facts. The obvious purpose of a settlement agreement is 
to avoid a trial and the resulting judicial determination of facts. It is not 
known what factors were considered by the parties to the agreement. The 
bank may have agreed to the terms for many reasons, not because it 
recognized that there was an informal line of credit which it unlawfully 
terminated. The speculative nature of the purported facts which respondent 
seeks to introduce is recognized even by respondent in respondent’s use of the 
term "apparent recognition" when describing such evidence. 

The second reason is that the Initial Decision made very clear (Initial 
Decision at 16-17) that even if the bank did grant respondent an informal line 
of credit and improperly terminated the line of credit, such would not provide 
respondent with any legal defense to his payment violations. The reason for 
this is that a credit line provides no security to the unpaid livestock sellers, 
since, if the bank, lawfully or unlawfully, terminates the line of credit or fails, 
the unpaid sellers are left with no recourse. As stated in the Initial Decision 
(id. at 17): 


Respondent’s livestock sellers should not have been placed in a 
position where they were compelled to rely on, at best, an informal 
credit line under which Respondent operated for months with a 
negative balance in his checking account in excess of $1,000,000.00 and 
at times exceeding $3,000,000.00.... By depending upon the Barnes 
Bank for, at best, an "informal" line of credit in the absence of any 
written agreement, Respondent acted in careless disregard of the Act’s 
requirement and clearly wilfully violated the Act. 


Further, the Initial Decision found that the existence of an informal credit line 
and the bank’s unwarranted termination of such credit line were not mitigating 
factors (Initial Decision at 20). 
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Respondent has failed to show that the evidence it seeks to be admitted 
is not merely cumulative, as the purported evidence consists of speculations 
only, with no basis in fact. Further, even if the alleged facts are true, they are 
completely irrelevant, as the Initial Decision, with which I agree, considered 
and rejected the existence of an informal credit line and the bank’s unlawful 
termination of the credit line as defenses to respondent’s payment violations 
or mitigating circumstances. 

Therefore, respondent’s Petition to Reopen is without merit and is hereby 
denied. 

The Initial Decision and Order issued by the ALJ on January 31, 1991, was 
proper in all respects and is affirmed. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent Jeff Palmer, doing business as Palmer Cattle Company, his 
agents and employees, directly or indirectly, individually or through any 
corporate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in the business of a dealer while insolvent, i.e., while current 
liabilities exceed current assets; 

2. Issuing checks in payment for livestock without having sufficient funds 
on deposit and available in the bank account upon which they are drawn to 
pay the checks when presented; 

3. Failing to pay, when due, for livestock purchases; 

4. Failing to pay for livestock purchases; and 

5. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and the regulations. 

Respondent Jeff Palmer, d/b/a Palmer Cattle Company, is suspended as 
a registrant under the Act for a period of 5 years and thereafter until he 
demonstrates he is no longer insolvent, and complies fully with the bonding 
requirements under the Act and the regulations. After Respondent has served 
his 5-year suspension, demonstrated he is no longer insolvent, and shown that 
he is in full compliance with the bonding requirements, a supplemental order 
will be issued in this proceeding terminating the suspension. 
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The suspension provisions shall become effective on the 60th day after 
service of this Order upon respondent. The cease and desist provisions shall 
become effective on the day after service of this Order on respondent. 


APPENDIX A 


Excerpt from In re The Caito Produce Co., 48 Agric. Dec. 602, 646-53 (1989). 


APPENDIX B 
Excerpt from Jn re Shatkin, 34 Agric. Dec. 296, 297-314 (1975). 
APPENDIX C 


Petition for Rehearing in Capital Produce Co. v. United States, 930 F.2d 1077 
(4th Cir. 1991). 


NORMAN J. GRAY AND WARREN G. ROUSE. 
P&S Docket No. D-90-42. 
Decision and Order filed June 28, 1991. 


Dealer - False and Deceptive Practices - Accounts and Records - Respondents’ History - 
Suspension of Registration - Preclusion from Industry Employment - Congressional 
Authorization of Sanctions. 


Chief Judge Palmer ordered respondent to cease and desist from violating the Packers and 
Stockyards Act and pertinent regulations by billing livestock purchasers on the basis of incorrect 
weights and failing to maintain accurate records. Respondent was also suspended from 
registration under the Act for a period of one year, and precluded from employment within the 
industry during suspension. The period of suspension, twice the typical sanction for weighing 
violations, is warranted by respondent’s history of similar violations and previous suspensions. 
Judge Palmer noted that there was no statutory authority to prohibit respondent from industry 
employment. He applied this sanction, however, in conformity with Departmental precedent. 


Ben Bruner, for Complainant 
Charles Rolph, Flemingsburg, KY, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge 
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Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), hereinafter the 
"Act", instituted by a complaint filed by the Administrator of the Packers and 
Stockyards Administration. 

The complaint alleges that the respondent, Norman J. Gray, together with 
another respondent, Warren G. Rouse, acting as registered dealers, violated 
the Act and various pertinent regulations thereunder, by selling livestock on 
the basis of fraudulently increased weights instead of actual purchase weights. 

Warren Rouse entered into a consent decree which was issued on 
February 19, 1991, which neither admitted nor denied the factual allegations 
of the complaint but agreed to the imposition of a cease and desist order and 
a civil penalty of $3,000.00. 

I conducted an oral hearing respecting the complaint’s allegations against 
Norman J. Gray, the remaining respondent, on June 18-19, 1991, in Lexington, 
Kentucky. Complainant was represented by Ben Bruner, Esq. Respondent 
Norman J. Gray was represented by his attorney, Charles Rolph, Esq. In 
response to directions given in a summary of a prehearing conference of 
January 31, 1991, that proposed findings, conclusions and supporting briefs 
were to be filed at the start of the hearing, the attorneys for the parties filed 
two letters they previously had exchanged. 

Upon consideration of the record evidence and the positions and 
arguments of the parties, I find that Norman J. Gray violated the Act by 
causing sales invoices to be prepared for his customers which did not show the 
true and accurate weights of cattle sold and that he disobeyed pertinent 
regulations requiring him to maintain scale tickets for cattle sold on other 
than their original purchase weights. I further find that that these violations 
in combination with Mr. Gray’s past history as a registered dealer warrant his 
suspension as a registrant for one year; and his employment by any other 
registrant is being prohibited during the period of suspension. 


Findings of Fact 


1. Respondent Norman J. Gray of 1161 Betty Drive, Paris, Kentucky 
40361, at all times material herein was: 
(a) | Engaged in the business of buying and selling livestock, in 
commerce, for his own account and that of his business partner, Warren G. 
Rouse. 
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(b) Engaged in the business of buying livestock, in commerce, on a 

commission basis. 

(c) Registered with the Secretary of Agriculture as a dealer to buy 

and sell livestock, in commerce, for his own account, until January 4, 1989, 
when suspended pursuant to a consent decree which required proof of 
solvency and compliance with bonding requirements for the suspension to 
terminate which have not as yet been demonstrated. 

(d) The subject of an earlier consent decree issued on 
December 21, 1981, which had required him to cease and desist from: 
issuing checks for livestock on bank accounts having insufficient funds; 
failing to pay, when due, the full purchase price of livestock; billing and 
collecting from customers on the basis of false and incorrect weights or 
prices; billing and collecting from his principals for livestock purchased on 
commission on the basis of weights other than the actual purchase weights; 
and issuing purchase or sale accounts which fail to show the correct nature 
of the transaction and the true and correct purchase or sale weight. This 
consent decree also required him to keep and maintain full and correct 
business accounts and records; and suspended him as a registrant under 
the Act for 180 days. 

2. During July 4 through October 29, 1991, Respondent Norman G. Gray 
in partnership with Warren G. Rouse, purchased livestock in commerce which 
was resold to others on the basis of weights higher than actual purchase 
weights of the identified livestock, in the following transactions: 


RESPONDENT'S PURCHASER’S 
TRANSACTION PURCHASE PAY WEIGHT AMT. PAID 
DATE . WEIGHT WEIGHT INCREASE BY 
1988 PURCHASER HD. (POUNDS) (POUNDS (POUNDS) (PURCHASER) 
07/04 Nu Way Corp. 37,890 38,850 960 $23,873.32 
07/10 Union Styds. 5,195 5,395 200 3,069.21 
07/10 Herb Entz 45,255 46,700 36,715.54 
07/10 Willie Entz 47,800 48,400 38,913.60 


07/12 Milton Boyle 36 18,205 18,685 12,873.96 
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RESPONDENT'S PURCHASER’S 
TRANSACTION PURCHASE PAY WEIGHT AMT. PAID 
DATE NO. WEIGHT WEIGHT INCREASE BY 
1988 PURCHASER HD. (POUNDS) (POUNDS (POUNDS) (PURCHASER) 


07/23 Union 73 32,635 32,835 200 27,860.39 
Stockyards 


07/27 Eugene Barber 1,980 2,040 1,347.20 
& Son 


07/30 Eldon Bunker 15,815 16,015 15,039.68 


08/11 Grimes Live- 27,725 28,075 27,687.56 
stock, Inc. 


08/13 Union 8,100 8,160 5,493.31 
Stockyards 


08/16 Nu Way Corp. 34,330 34,600 22,018.72 
09/28 Milton Boyle 19,925 20,335 16,566.92 
Nu Way Corp. 44,550 45,065 29,702.34 


Jim Doran/ 51,985 52,415 42,218.99 
Eldon Bunker 


Grimes Live- 47,330 48,405 42,252.72 
stock, Inc. 


Melvin 45,305 47,220 38,909.28 
Klaassen 


Eldon Bunker 32,200 32,350 25,529.70 
Wilber Wiebe 49,635 50,435 41,790.44 
Herb Entz 48,160 48,270 44,601.48 
Eldon Bunker 14,695 16,170 11,930.46 


Conclusions 


1. Respondent Norman J. Gray by reason of the transactions set forth in 
finding of fact 2 supra violated 7 U.S.C. § 213(a) by engaging in unfair and 
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deceptive practices in that he caused sales invoices to be prepared for 
purchases of cattle which did not show the true and accurate weight of the 
cattle sold and that he deliberately disregarded a regulatory requirement (9 
C.F.R. § 201.55) that settlement for livestock sold on a weight basis shall be 
on the basis of the actual weight shown on the scale ticket. 

2. Respondent Norman J. Gray should be suspended as a registrant under 
the Act for one year which is a reasonable specified period consistent with 7 
U.S.C. § 204, when the the gravity of the unfair and deceptive practice 
committed, respondent’s past history as a registrant and the range of sanctions 
the Department has imposed for other violations of the Act, are each 
considered. During this period of suspension, respondent shall be precluded 
from employment by any other registrant under the Act. 


Discussion 


Two investigators employed by the Packers and Stockyards Administration 
discovered during their review of records of the Maysfield Stockyards, that 
certain "cost of sale" records relating to cattle sold in dealer transactions, had 
totals for their weights which were higher than those that resulted when the 
purchase weights of the various drafts of cattle listed were properly added. It 
was determined, and Mr. Gray admits, that Gray prepared these various "cost 
of sale" documents which were used to bill the purchasers of the cattle he had 
sold in partnership with Mr. Rouse, the owner of Maysfield Stockyards. 

No satisfactory explanation for the discrepancies was furnished the 
investigators who therefore concluded that the weights had been deliberately 
increased to fraudulently increase profits on these dealer transactions. 

Their conclusion was buttressed by the fact that it is customary in livestock 
transactions of this type for the purchaser to pay on the basis of the purchase 
weights at which the dealer previously purchased the cattle. Furthermore, Mr. 
Gray is not a novice in the industry and the need to accurately account for 
cattle sold on the basis of actual purchase weights was pointedly brought to 
his attention in past proceedings which resulted in his signing a consent decree 
to follow this expected practice which is crystalized in an operant regulation 
(9 C.F.R. § 201.55). 

At the hearing, Mr. Gray reviewed each of the transactions and testified 
that the discrepancies resulted from his replacement of cattle in the loads 
which would not have satisfied his customers, with suitable cattle. He testified 
that he weighed the cattle he removed and the substituted cattle; and when 
the substituted cattle weighed more, the higher weights were added to that of 
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the other invoiced cattle which continued to be billed at their original 
purchase weights. The scale tickets for the reweighed cattle were placed in 
a shoe box and not given affected customers nor made part of the supporting 
records for the various sales transactions. 

In effect, Mr. Gray admitted he generated inaccurate invoices for his 
customers but did so not to cheat them, but because he was too busy to 
provide them with accurate and full accountings. But whether he intended to 
defraud his customers or not, Mr. Gray did commit unfair and deceptive 
practices in violation of the Act and in direct contravention of regulations with 
which he was very familiar. 

In determining the sanction to be imposed, I have, however, given Mr. 
Gray the benefit of the doubt and accepted his version that his deficient 
recordkeeping and accounts were motivated by imprudent haste rather than 
greed. 

Complainant recommended that Mr. Gray’s registration be suspended for 
two years and that he be personally prohibited from industry employment 
during the suspension period. In support of this recommendation, 
complainant cited recent Departmental decisions and 9 C.F.R. § 201.81. 

I have two problems with the recommendation. 

A two year suspension is much longer than other suspensions premised on 
weighing violations. The Judicial Officer listed the pertinent recent decisions 
when he imposed a six month suspension for the commission of many unfair 
practices, which included improper weight billing practices in Top Livestock 
Co., et al., 49 Agric. Dec. 294, 306 (1990). The cited cases showed 
suspensions of no more than six months for weighing violations. Typically, 
however, civil penalties were also assessed. See also, Shield Livestock, Inc., 
et al.,49 Agric. Dec. 455, 473. 

In the present case, complainant has not requested a civil penalty, and a 
longer suspension period is warranted in light of that fact and the fact that a 
prior six month suspension of respondent’s registration did not result in any 
permanent reformation of his improper recordkeeping and accounting 
practices. But to quadruple the typical suspension period imposed in weighing 
cases appears excessive. I have concluded that one year is, on balance, the 
reasonable and appropriate period of suspension. 

Complainant is correct that a regulation was promulgated by the 
Department which prohibits industry employment of a suspended registrant. 
My problem with the regulation is that this specific sanction is nowhere to be 
found in the Act itself. Congress instead specified a wide array of other 
sanctions which may be imposed on registrants who violate the Act. In 
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addition to the issuance of a cease and desist order and the suspension of the 
registrant, civil penalties may also be imposed. Here, civil penalties were not 
requested. In my opinion, neither the Department nor the Administrative Law 
Judges appointed to initially decide its administrative cases, may do more than 
Congress has expressly authorized. Our powers are wholly the creation of 
statute and we may not increase them to more effectively regulate. There is 
a vast difference between interpreting what constitutes an unfair practice by 
issuing a regulation or holding an administrative adjudication, and using such 
interpretive powers to fashion new jurisdictional powers to impose sanctions 
uncontemplated by Congress. To argue that we should overcome a statutory 
oversight respecting our jurisdictional authority is to assume a power the 
Executive Branch does not have. 

Moreover, barring industry employment as a concomitant of a registrant’s 
suspension ignores the vast difference between the two sanctions. Suspension 
of a registrant causes him to lose the public confidence and the aura of being 
an ostensibly, trustworthy business person that comes with holding a 
government license that is subject to sanction. As unpleasant as that may be, 
it is far less intrusive than the much more dire consequence of being totally 
precluded from earning one’s livelihood in the only industry one knows. 

But having raised my concerns about this additional sanction, I shall order 
it in conformity with binding Departmental precedent as expressed in 
Chatham Area Auction, et al., 49 Agric. Dec. 1043, at 1067 and 1095 (1990). 


Assuming, as was done in Chatham that such a sanction may be imposed, it 
is appropriate to do so in this case, inasmuch as respondent’s brother has 
become a registrant and his registration could be used to allow respondent to 
continue to operate as before. 

For the foregoing reasons, the following order is being entered. 


Order 


Respondent Norman J. Gray shall cease and desist from: 

1. Billing and collecting from purchasers of livestock on the basis of 
false and incorrect weights. 

2. Issuing or causing the issuance of accounts of sale which fail to show 
the true and correct purchase or sale weights or which type of weights were 
used for billing purposes. 

3. Failing to maintain serially numbered scale tickets for any livestock 
which are reweighed and sold on the basis of weights other than original 
purchase weights. 
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Respondent Norman J. Gray is suspended as a registrant under the Act for 
a period of one year. Respondent Norman J. Gray is also prohibited from 
engaging in business as a market agency or dealer while unregistered and 
frora controlling, managing, directing or being employed by any other 
registrant during the one year period of suspension. 

The parties, pursuant to the Rules of Practice, may appeal this initial 
Decision and Order to the Judicial Officer within thirty days after receiving 
service of it. If no appeal is filed, the provisions of this Order shall become 
final and effective on the thirty-fifth day after its service upon respondent. 

[This Decision and Order became final August 12, 1991. - Editor] 
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PACKERS AND STOCKYARDS ADMINISTRATION 


MISCELLANEOUS ORDERS 


In re: DENNIS OSBURN. 
P&S Docket No. 6062. 
Supplemental Order filed July 5, 1991. 


Kimberly D. Hart, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by James Hunt, Acting Chief Administrative Law Judge. 


On December 29, 1982, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act for 45 
days and thereafter until such time as he complies fully with registration and 
bonding requirements under the Act and the regulations and demonstrates 
solvency. 

Respondent has now demonstrated that he is in full compliance with such 
registration and bonding requirements and, further, has demonstrated 
solvency. Accordingly, 

It is hereby ordered that the suspension provision of the order issued 
December 29, 1982, is terminated. The order shall remain in full force and 


effect in all other respects. 


In re: FRONT ROYAL LIVESTOCK EXCHANGE, INC. 
P&S Docket No. D-90-94. 
Supplemental Order filed July 29, 1991. 


Jane McCavitt, for Complainant. 
William H. Logan, Jr., Woodstock, VA, for Respondent. 
Supplement Order issued by Paul Kane, Administrative Law Judge. 


On July 11, 1991, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act until 
such time as it demonstrates solvency. 

Respondent has now demonstrated that it is solvent. Accordingly, 
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It is hereby ordered that the suspension provision of the order issued July 
11, 1991, is terminated. The order shall remain in full force and effect in all 
other respects. 
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PACKERS AND STOCKYARDS ACT 


DEFAULT DECISIONS 


In re: GLEN E. NEWTON. 
P&S Docket No. D-91-23. 
Decision and Order filed June 11, 1991. 


Failure to file an answer - Failure to pay promptly - Operating as a dealer and market agency 
without adequate bond. 


John J. Casey, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 


seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. (a) Glenn E. Newton, hereinafter referred to as the respondent, is 


an individual whose business mailing address is 2925 Braswell St., Fort Worth, 
Texas 76111. 
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(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and selling livestock in commerce on a 
commission basis; and 

(2) Operating as a dealer and as a market agency within the 
meaning and subject to the provisions of the Act. 

(c) On October 21, 1974, respondent was suspended from operating 
as a registrant subject to the Act until such time as he demonstrates that his 
current liabilities do not exceed his current assets. In re Glenn E. Newton, 33 
AD. 1413 (1974). This suspension term remains in full force and effect. 

2. (a) On or about the dates and in the transactions set forth in 
paragraph II(a) of the complaint, in connection with his operations as a dealer 
subject to the Act, respondent purchased livestock and in purported payment 
therefor, issued checks which were returned by the bank upon which they 
were drawn because respondent did not have and maintain sufficient funds on 
deposit and available to pay such checks when presented. 

(b) In connection with the transactions set forth in subsection (a) 
above, the respondent, after being advised that his initial payment checks had 
been returned unpaid, issued replacement checks to the seller which checks 
were also returned unpaid by the bank upon which they were drawn because 
respondent did not have and maintain sufficient funds on deposit and available 
to pay such checks when presented. 

3. (a) On or about the dates and in the transactions set forth in 
paragraph II(a) of the complaint, and on or about the date and in the 
transaction set forth in paragraph III(a) of the complaint, in connection with 
his operations as a dealer subject to the Act, respondent purchased livestock 
and failed to pay when due, for such livestock. 

(b) As of January 1, 1991, there remained unpaid a total of $20,305.50 
for respondent’s livestock purchases. 

4. In connection with his operations as a dealer subject to the Act, during 
the period from at least December 1989, through March 1990, respondent 
purchased livestock without having and maintaining an adequate bond or its 
equivalent to secure these livestock purchases. 


Conclusions 


By reason of the facts found in Findings of Fact 2 and 3 herein, respondent 
has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 
228b). 
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By reason of the facts found in Finding of Fact 4 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 210.30 of the regulations promulgated thereunder (9 C.F.R. §§ 
201.29, 201.30). 


Order 


Respondent Glen E. Newton, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from: 

1. Issuing checks in payment for livestock without having and maintaining 
sufficient funds on deposit and available to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Failing to pay for livestock purchased; and 

4. Operating as a dealer or a market agency subject to the Act without 
having and maintaining an adequate bond or its equivalent. 

Respondent is prohibited from registering or operating as a dealer or 
market agency subject to the Act for a period of five years and thereafter until 
he files and maintains an adequate bond or its equivalent; Provided, however, 
that upon application to the Packers and Stockyards Administration, a 
supplemental order may be issued terminating this prohibition and allowing 
respondent to register at any time after the expiration of 150 days upon 
demonstration by respondent that all unpaid livestock sellers identified in the 
complaint have been paid in full and that respondent has obtained an 
adequate bond; and provided further that this order may be modified upon 
application to the Packers and Stockyards Administration to permit 
respondent’s salaried employment by another registrant or a packer after the 
expiration of a 150 day period of prohibition and upon demonstration of 
circumstances warranting modification of the order. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final July 24, 1991-Editor] 
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In re: JOSEPH BENZAK, JR. d/b/a JOSEPH BENZAK, JR., WHOLESALE 
MEATS. 

P&S Docket No. D-91-15 

Decision and Order filed May 31, 1991. 


Failure to file an answer - Failure to pay promptly. 


John J. Casey, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Joseph Benzak, Jr., hereinafter respondent, at all times material herein 
was doing business as Joseph Benzak, Jr. Wholesale Meats, with a mailing 
address at R.D. 4, Reading Road, Bethlehem, Pennsylvania 18015, and 
engaged in the business of buying livestock in commerce for slaughter, and 
manufacturing and preparing meats and meat food products for sale or 
shipment in commerce, as a packer. 
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2. On or about the dates and in the transactions set forth in paragraph II 
of the complaint, respondent purchased livestock from Cowtown Auctioneers, 
Inc., Woodstown, New Jersey, and failed to pay the full purchase price of such 
livestock. 

3. (a) On or about the dates and in the transactions set forth in 
paragraph II of the complaint, and on or about the date and in the transaction 
set forth in paragraph III(a) of the complaint, respondent purchased livestock 
and failed to pay when due the full purchase price of such livestock. 

(b) As of April 25, 1989 there remained unpaid by respondent a total 
of at least $27,310.81 for the livestock purchases referred to in paragraph II 
of the complaint. 


Conclusions 


By reason of the facts found in Findings of Fact 2 and 3 herein, respondent 
has wilfully violated sections 202(a) and 409 of the P&S Act, 7 U.S.C. §§ 
192(a), 228b. 


Order 


Respondent directly or through any corporate or other device, in 
connection with operations subject to the P&S Act, shall cease and desist 
from: 

1. Purchasing livestock and failing to pay the full purchase price of such 
livestock. 

2. Purchasing livestock and failing to pay when due the full purchase price 
of such livestock. 

Respondent is hereby assessed a civil penalty in the amount of $4,000.00, 
to be paid by check delivered to the attorney for complainant, payable to the 
United States Department of Agriculture. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 
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[This Decision and Order became final August 12, 1991.-Editor] 


In re: GOLDEN STATE VEAL PRODUCERS, INC., and JOHN B. LEAL. 
P&S Docket No. D-91-21. 
Decision and Order filed June 6, 1991. 


Failure to file an answer - Operating as a dealer without adequate bond - Failure to pay 
promptly - Alter ego - Registration suspension. 


Kimberly Hart, for Complainant. 


Respondents, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. §§ 202.1 et seq.). 


Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondents by 
certified mail. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations contained 
in the complaint. 

Respondents have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondents’ failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Golden State Veal Producers, Inc., hereinafter referred to as 
respondent Golden State, is a corporation organized and existing under the 
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laws of the State of California. Its business mailing address is 10227 Pioneer 
Road, Oakdale, California 95361. 
(b) Respondent Golden State is, and at all times material herein was: 

(1) Engaged in the business of a dealer buying and selling livestock 
in commerce for its own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for its own account, and as a market agency 
to buy livestock in commerce on a commission basis. 

(c) John B. Leal, hereinafter referred to as respondent Leal, is an 
individual whose business mailing address is 10227 Pioneer Road, Oakdale, 
California 95361. 

(d) Respondent Leal is, and at all times material herein was: 

(1) President of respondent Golden State; 

(2) Owner of 50% of the corporate stock issued by respondent 
Golden State; and 

(3) Responsible for the direction, management and control of 
respondent Golden State. 

(ec) Respondent Leal is a dealer within the meaning of and subject to 
the provisions of the Act. 

2. Respondent Golden State was notified on January 26, 1990, that the 
$10,000.00 bond equivalent it maintained to secure the performance of its 
livestock obligations under the Act was inadequate and that it was necessary 
to increase bond coverage to $45,000.00 before continuing its livestock 
operations subject to the Act. Notwithstanding such notice, respondent 
Golden State, under the direction, management and control of respondent 
Leal, continued to engage in the business of a dealer without maintaining an 
adequate bond or its equivalent. 

3. (a) Respondent Golden State, under the direction, management and 
control of respondent Leal, in connection with its operations subject to the 
Act, on or about the dates and in the transactions set forth in paragraph III(a) 
of the complaint, and on other occasions during the period of September 27, 
1989, through March 16, 1990, purchased livestock from Escalon Livestock 
Market ("Escalon") and failed to pay, when due, the full purchase price of 
such livestock. 

(b) Respondent Golden State, under the direction, management and 
control of respondent Leal, in connection with its operations subject to the 
Act, on or about the dates and in the transactions set forth in paragraph III(b) 
of the complaint, purchased livestock from Petaluma Livestock Auction 
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("Petaluma") and failed to pay, when due, the full purchase price for such 
livestock. 

(c) As of August 23, 1990, in connection with the livestock transactions 
referred to in subsections (a) and (b) of paragraph III of the complaint, there 
remained unpaid a total of $84,888.07. 


Conclusion 


By reason of the facts found in Finding of Fact 1 herein, respondent Leal 
is the alter ego of respondent Golden State. 

By reason of the facts found in Finding of Fact 2 herein, respondents 
Golden State and Leal have wilfully violated section 312(a) of the Act (7 
U.S.C. § 213(a)), and sections 201.29 and 201.30 of the regulations (9 C.F.R. 
§§ 201.29, 201.30). 

By reason of the facts found in Finding of Fact 3 herein, respondents 
Golden State and Leal have wilfully violated sections 312(a) and 409 of the 
Act (7 U.S.C . §§ 213(a), 228b). 


Order 


Respondent Golden State Veal Producers, Inc., its officers, directors, 
agents and employees, and respondent John B. Leal, his agents and 
employees, directly or through any corporate or other device, in connection 
with their activities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and the regulations; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondents are suspended as registrants under the Act for a period of 
five (5) years, and thereafter until they demonstrate that they have obtained 
an adequate bond, provided, however, that upon application to the Packers 
and Stockyards Administration, a supplemental order may be issued 
terminating this suspension at any time after the expiration of 150 days upon 
demonstration by respondents that all unpaid livestock sellers identified in the 
complaint have been paid in full and that they have obtained an adequate 
bond, and provided further that this order may be modified upon application 
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to the Packers and Stockyards Administration to permit respondent Leal’s 
salaried employment by another registrant or a packer after the expiration of 
a 150 day period of suspension and upon demonstration of circumstances 
warranting modification of the order. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final August 26, 1991.-Editor] 


In re: RICHARD L. BERRY, d/b/a CLOV-LAN FARMS. 
P&S Docket No. D-91-42. 
Decision and Order filed August 2, 1991. 


Failure to file an answer - Failure to maintain sufficient funds in checking account - Failure 
to pay promptly - Registration suspension. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
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admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Richard L. Berry, hereinafter referred to as respondent Berry, is 
an individual d/b/a Clov-Lan Farms whose business mailing address is 692 
TWP, RD 1275, RD #2, Ashland, Ohio 44805. 

(b) Respondent Berry is, and at all times material herein was: 
(1) Engaged in the business of a dealer buying and selling livestock 
in commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account, and as a market agency 
to buy livestock in commerce on a commission basis. 

2. (a) Respondent, in connection with his operations subject to the Act, 
on or about the dates and in the transactions set forth in paragraph II(a) of 
the complaint, purchased livestock and in purported payment issued checks 
which were returned unpaid by the bank upon which they were drawn because 
respondent did not have and maintain sufficient funds on deposit and available 
in the account upon which such checks were drawn to pay such checks. 

(b) Respondent Berry, in connection with his operations subject to the 
Act, on or about the dates and in the transactions set forth in paragraph II(a) 
of the complaint and in the transactions set forth in paragraph II(b) of the 
complaint, purchased livestock and failed to pay, when due, the full purchase 
price of such livestock; and failed to pay the full purchase price for such 
livestock. 

(c) As of January 21, 1991, in connection with the livestock 
transactions set forth in paragraph II(b) of the complaint, there remained 
unpaid a total of $88,386.36. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent Berry 
has willfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 
228b)). 
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Order 


Respondent Richard L. Berry, directly or through any corporate or other 
device, in connection with his activities subject to the Packers and Stockyards 
Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without having and 
maintaining sufficient funds on deposit and available in the account upon 
which such checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent Richard L. Berry, is suspended as a registrant under the Act 
for a period of five (5) years, provided, however, that upon application to the 
Packers and Stockyards Administration, a supplemental order may be issued 
terminating the suspension of the respondent at any time after the expiration 
of 150 days upon demonstration by the respondent that all livestock sellers 
identified in the complaint in this proceeding have been paid in full, and 
provided further, that this order may be modified upon application to the 
Packers and Stockyards Administration to permit respondent’s salaried 
employment by another registrant or a packer after the expiration a 150 day 
period of suspension and upon demonstration of circumstances warranting 
modification of the order. 

This decision shall become final and effective without further proceedings 


35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final October 2, 1991.-Editor] 


In re: DAVID L. BENNETT. 
P&S Docket No. D-91-13. 
Decision and Order filed August 15, 1991. 


Failure to file an answer - Failure to maintain sufficient funds in checking account - Failure 
to pay promptly - Registration suspension. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1, (a) David L. Bennett, hereinafter referred to as the respondent, 
is an individual whose business mailing address is Route 9, Box 274, 
Buckhannon, West Virginia 26201. 

(b) The respondent is and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 

2. The respondent, in connection with his operations subject to the Act, 
on or about the dates and in the transactions set forth in paragraph II of the 
complaint, issued checks in purported payment for livestock purchases which 
checks were returned unpaid by the bank upon which they were drawn 
because respondent did not have and maintain sufficient funds on deposit and 
available in the account to pay such checks when presented. 

3. (a) The respondent, in connection with his operations subject to the 
Act, on or about the dates and in the transactions set forth in paragraph II of 
the complaint, and on or about the dates and in the transactions set forth in 
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paragraph III of the complaint, and on other occasions, failed to pay, when 
due, the full purchase price of livestock. 

(b) — As of November 1, 1990, there remained unpaid in excess of 
$36,000.00 for respondent’s livestock purchases. 


Conclusions 


By reason of the facts found in Findings of Fact 2 and 3 herein, the 
respondent has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
§§ 213(a), 228b). 


Order 


Respondent David L. Bennett, his agents and employees, successors and 
assigns, directly or through any corporate or other device, shall cease and 
desist from: 

1. Issuing checks in payment of livestock without having and maintaining 
sufficient funds on deposit and available in the account on which such checks 
are drawn to pay such check when presented; 

2. Failing to pay, when due, for livestock purchased; 

3. Failing to pay for livestock purchased. 

David L. Bennett is suspended as a registrant under the Act for a period 
of five years. Provided however, that if at any time after the expiration of the 
first 120 days of this suspension the respondent demonstrates that all unpaid 
livestock sellers have been paid in full, a supplemental order may be issued 
terminating this suspension; and provided further that a supplemental order 
may be issued at any time after the expiration of the first 120 days of this 
suspension permitting respondent to engage in business as a salaried employee 
of another dealer, market agency or packer subject to the Act. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final October 9, 1991.-Editor]} 
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In re: NICHOLS LIVESTOCK MARKET, INCORPORATED, and ROBERT 
D. MARTIN, JR. 

P&S Docket No. D-91-51. 

Decision and Order filed September 12, 1991. 


Admission of material allegation - Operating with liabilities exceeding assets - Issuing checks 
with insufficient funds - Failure to make full payment when due. 


John J. Casey, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that financial condition of respondent Nichols Livestock Market, 
Incorporated, did not meet the requirements of the Act and that the 
respondents wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondents by 
certified mail. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations contained 
in the complaint. 

Respondents have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondents’ failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. (a) Nichols Livestock Market, Incorporated, hereinafter the 


corporate respondent, at all times material herein was a corporation organized 
and existing under the Laws of the State of North Carolina with a place of 
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business at Spivey’s Corner, North Carolina, and a mailing address of P.O. 
Box 1210, Dunn, North Carolina 28334. 

(b) The corporate respondent among other things at all times 
material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for its own account as a dealer. 

(2) Registered with the Secretary of Agriculture as a market agency 
to buy livestock in commerce on a commission basis, and a dealer to buy and 
sell livestock in commerce for its own account. 

(c) Robert D. Martin, Jr., hereinafter the individual respondent, is an 
individual and at all times material herein had the same mailing address. 

(d) The individual respondent among other things at all times material 
herein was: 

(1) President and owner of 100% of the stock of the corporate 
respondent; 

(2) Responsible for the direction, management, and control of the 
corporate respondent; and 

(3) Engaged in the business of a dealer buying and selling livestock 
in commerce. 

2. (a) As of February 15, 1991, the corporate respondent had current 
liabilities exceeding current assets by $177,467.90 in that its current liabilities 
were $283,044.58 and current assets were $105,576.68. 

(b) As of March 15, 1991, the corporate respondent had current 
liabilities exceeding current assets by $156,202.58 in that its current liabilities 
were $252,995.81 and current assets were $96,793.23. 

(c) During the period February 15 through March 15, 1991, the 
corporate respondent operated subject to the P&S Act while its current 
liabilities exceeded its current assets. 

(d) The corporate respondent’s current liabilities presently exceed its 
current assets. 

3. Respondents, in connection with their business as a market agency and 
dealer, on or about the dates and in the transactions set forth in paragraph III 
of the complaint, purchased livestock and in purported payment therefor 
issued checks which were returned unpaid by the bank on which they were 
drawn because respondents did not have sufficient funds on deposit and 
available in the account on which such checks were drawn to pay such checks 
when presented. 
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4. On or about the dates and in the transactions set forth in paragraph III 
of the complaint, respondents purchased livestock and failed to pay when due 
the full purchase price of such livestock. 


Conclusions 


By reason of the facts found in Finding of Fact 1 herein, the individual 
respondent is the alter ego of the corporate respondent. 

By reason of the facts found in Finding of Fact 2 herein, the financial 
condition of the corporate respondent does not meet the requirements of the 
Act (7 U.S.C. § 204). 

By reason of the facts found in Findings of Fact 3 and 4 herein, 
respondents have wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
$§ 213(a), 228b). 


Order 


Respondent Nichols Livestock Market, Incorporated, its officers, directors, 
agents, employees, successors, and assigns, and respondent Robert D. Martin, 
Jr., directly or through any corporate or other device, shall cease and desist 
from: 

1. Operating subject to the Act with current liabilities exceeding current 


assets. 

2. Purchasing livestock and in purported payment therefor issuing a check 
without having sufficient funds on deposit and available in the account on 
which such check is drawn to pay such check when presented. 

3. Purchasing livestock and failing to pay when due the full purchase price 
of such livestock. 

Respondents are suspended as a registrant under the Act for a period of 
28 days and thereafter until they demonstrate that their current liabilities do 
not exceed their current assets. Upon advice from the Packers and Stockyards 
Administration to the undersigned that such demonstration has been made to 
its satisfaction, a supplemental order will be issued terminating this suspension 
after expiration of the 28 day period. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 
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Copies hereof shall be served upon the parties. 
[This Decision and Order became final October 30, 1991.-Editor] 


In re: CHAS. E. WEBSTER. 
P&S Docket No. D-91-72. 
Decision and Order filed November 26, 1991. 


Failure to file an answer - Failure to maintain adequate bond coverage while acting as a market 
agency. 


JoAnn Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. §§ 202.1 et seq.) 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Chas. E. Webster, hereinafter referred to as the respondent, is an 
individual whose mailing address is R.R., Box 112, Richland, Missouri 65556. 
(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in commerce on a 
commission basis; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account and as a market agency 
to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail received May 31, 1991, that 
the $80,000.00 surety bond he maintained to secure the performance of his 
livestock obligations under the Act would terminate on June 21, 1991, and that 
he was required to obtain adequate bond coverage or its equivalent before 
continuing his livestock operations subject to the Act. Notwithstanding such 
notice, respondent has continued to engage in the business of a market agency 
without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Chas. E. Webster, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 
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In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Four Thousand 
Dollars ($4,000.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 10, 1991.-Editor] 





PACKERS AND STOCKYARDS ADMINISTRATION 


CONSENT DECISIONS 


(Not published herein-Editor) 


Gartner-Harf Company and Jack Gartner. P&S Docket No. D-91-37. 
7/2/91. 


Billy Mike Gentry. P&S Docket No. D-91-24. 7/5/91. 


Jeff F. McClanahan, d/b/a McClanahan Livestock Co. P&S Docket No. 
D-91-46. 7/5/91. 


Pendergrass Cattle Co., Inc., John Frank Pendergrass, and John Paul 
Pendergrass. P&S Docket No. D-91-47. 7/5/91. 


Front Royal Livestock Exchange, Inc. P&S Docket No. D-90-94. 7/12/91. 
Patrick J. Caka. P&S Docket No. D-91-43. 7/12/91. 


Waterloo Packers, Inc. Waterloo Valley Boners, Inc., Charles Halverson, 
Livestock and Charles Halverson. P&S Docket No. D-91-53. 7/12/91. 


Hugh E. McGovern and Ronald E. Pollock. P&S Docket No. D-90-82. 
7/15/91. 


Richard Saavedra. P&S Docket No. D-91-10. 7/19/91. 


Western Iowa Farms Co., and Hugh Mactier. P&S Docket No. D-90-73. 
7/23/91. 


Scotty L. Weyandt. P&S Docket No. D-91-41. 8/13/91. 
Douglas E. Harrington. P&S Docket No. D-91-54. 8/15/91. 


Eldon Williams. P&S Docket No. D-91-35. 8/21/91. 


Fred Currey, d/b/a Owyhee Cattle Co. P&S Docket No. D-91-44. 8/30/91. 





CONSENT DECISIONS 


David L. Myers. P&S Docket No. D-91-66. 8/30/91. 


Stephen Manieri, d/b/a Manieri Home Dressed Meats. P&S Docket No. 
D-91-52. 9/18/91. 


John Lustig Meats, Inc., and John S. Lustig. P&S Docket No. D-91-57. 
9/30/91. 


Burton Livestock, Inc. P&S Docket No. D-91-68. 10/22/91. 

Josef Ashwal and Eva Ashwal. P&S Docket No. D-90-11. 10/30/91. 
Wayne Wilson. P&S Docket No. D-90-55. 10/30/91. 

Mid-Miss. Cattle Company, Robert Warner, Jack Warner, Sr., and Jack 
Warner, Jr., d/b/a Winston County Community Sales; and N.B. Hutchinson. 
P&S Docket No. D-90-63. 11/18/91. 

Darrel Focken. P&S Docket No. D-91-71. 11/18/91. 


Breed’s Livestock Sales, Inc. and Robert M. Breed. P&S Docket No. 
D-90-98. 11/19/91. 


Eastern Livestock Co., Inc., John Gibson, and Thomas Gibson. P&S Docket 
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